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REGIONAL CONVENTION ON JURISDICTION AND 
THE MUTUAL RECOGNITION AND ENFORCEMENT OF 
JUDGMENTS IN CIVIL AND COMMERCIAL MATTERS 

(SARAJEVO CONVENTION) – A PERSPECTIVE OF 
BOSNIA AND HERZEGOVINA

The national legislators of the (potential) candidate countries for the EU 
membership from the South East Europe decided to harmonize their Private Interna-
tional Law Codes with the EU law. The harmonization with the Private International 
Law of the EU is questionable, when it refers to the EU regulations based on the 
principle of mutual trust between Member States, rather than the principle of univer-
sality. The Brussels I recast did not bring the expected extension of its application to 
third states. A regional convention implementing the provisions from the Brussels I 
Regulation would increase the mutual trust between the SEE states, by applying the 
EU Private International Law. If the regional convention enters into force, from the 
perspective of the national courts in the SEE the Member States of the EU would be 
third states based on their own provisions on jurisdiction, mutual recognition and 
enforcement of judgments in civil and commercial matters. For Bosnia and Herzego-
vina, the ratification of regional and international conventions on private internatio-
nal law is the most appropriate method of developing national private international 
law at the moment.

Key words: Brussels I Regulation. – Sarajevo Convention. – Constitution of Bo-
snia and Herzegovina.

1. INTRODUCTION

For South East European countries which have the status of candi-
dates or potential candidates for membership in the EU, the harmoniza-
tion of national legislation with EU private international law is a special 
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challenge. Firstly, it is the area of   private law in which the EU legisla-
tor was very active approaching complete codification at EU level. Sec-
ondly, the most important legal sources of PIL in the EU are regulations. 
The legal nature and legal effect of EU regulations makes it questionable 
whether there is any obligation to harmonize national legislation with EU 
PIL in the pre-accession period. In case the national legislator of a (po-
tential) candidate state decides to harmonize its legislation with the EU 
PIL, incorporation of regulations into national codification of PIL creates 
the problem in terms of its scope, the individual scope of application of 
each regulation and interpretation in accordance with the decisions of the 
Court of the European Union. In the following a short overview shall be 
given of different approaches take to this problem in the SEE. Bosnia 
and Herzegovina is currently the only state that does not undertake any 
steps to reform its PIL Act, because of the unsolved question of the inter-
nal division of legislative competences between the state and the entities 
(Federation of B&H and Republic of Srpska as well as the Brčko District) 
in the field of private (international) law. Consequently, the conclusion of 
international agreements such as the Convention on Jurisdiction and the 
Mutual Recognition and Enforcement of Judgments in Civil and Com-
mercial Matters (Sarajevo Convention), remains the main way of further 
development of PIL in B&H.

2. THE OBLIGATION TO HARMONIZE NATIONAL 
LEGISLATION WITH THE PRIVATE INTERNATIONAL

LAW OF EU

In 2004, under the Stabilization and Association Process, EU has 
concluded the so-called European partnership1 with all countries in the re-
gion. Croatia, which was granted the candidate status in 2004, signed the 
accession treaty in December 20112, and its accession in the EU, after the 
completion of the ratification process in the member states, was finalized 
on 1st of July 2013. Status of candidate countries have obtained Macedo-
nia (December 2005)3, Montenegro (December 2010)4, Serbia (2012)5 and 
Albania (2014)6. Bosnia and Herzegovina has not applied for membership 
in the EU yet because such request would have had poor prospects until 

 1 Council Regulation (EC) No 533/2004 of 22 March 2004 on the establishment 
of European partnerships in the framework of the stabilization and association process, OJ 
EU 2004, L 86/1.

 2 OJ EU 2012, L 112.

 3 Conclusions of the European Council, 15th–16th December 2005, Brussels.

 4 Conclusions of the European Council, 16th–17th December 2010, Brussels. 

 5 Conclusions of the European Council, 1st–2nd March 2012, Brussels.

 6 Conclusions of the European Council, 26th and 27th June 2014, Brussels.



Liber amicorum Gašo Knežević

244

the ECHR decision in the Sejdic-Finci against Bosnia and Herzegovina7 
is implemented. However, the political climate has changed, as the new 
German-British initiative opens the door for the candidate status of Bos-
nia and Herzegovina, if it fulfills other conditions, but not the Sejdic-Finci 
judgment. Therefore, Bosnia and Herzegovina currently has the potential 
candidate status, but will apply for membership in 2016. The obligation 
to harmonize legislation of SEE countries with the EU is already defined 
in the “harmonization clause” contained in all of the Stabilization and As-
sociation Agreement signed between the SEE countries, Member States 
and the EU. The harmonization clause in the respective SAA has almost 
identical wording, e.g. in the SAA signed between B&H and the EU8 it 
obliges B&H to “ensure that its existing laws and future legislation will 
be gradually made compatible with the Community acquis. Bosnia and 
Herzegovina shall ensure that existing and future legislation will be prop-
erly implemented and enforced”. When speaking about the acquis it is 
clear that it includes also provisions on EU level which are adopted after 
the ratification of the SAA, considering that in the contrary case, B&H 
would at the time it becomes a full member of the EU (which could take 
several years) be at the legal status of 2008, which is the year of the sign-
ing of the SAA.

Consequently, the Brussels I Recast of 2012,9 as well as other ex-
isting and future PIL of the EU, is regarding the scope of application 
ratione temporis of the harmonization clause for the SEE countries within 
the obligations arising out of it. The harmonization clause provides that 
the approximation of laws shall be conducted “gradually”. The meaning 
of this term is further explained in Art 70 (4) SAA, stating that “Ap-
proximation shall, at an early stage, focus on fundamental elements of the 
Internal Market acquis as well as on other trade-related areas. At a further 
stage Bosnia and Herzegovina shall focus on the remaining parts of the 
acquis”. Therefore, the priority of the harmonization with the PIL of the 
EU depends on its closeness to the internal market regulation. In previous 
association agreements it was expressly formulated that the harmoniza-
tion shall begin with areas such as customs law, company law, financial 
services, intellectual property law, labor law etc.10 Although the express 

 7 European Court for Human Rights, Sejdic and Finci v. Bosnia and Herzegovi-
na, case No. 27996/06 i 34836/06; On further need for reform in the field of human rights 
see: Hugo Stokke, “Human Rights as a Mechanism for Integration in Bosnia-Herzegovi-
na”, International Journal on Minority and Group-Rights, 2006, 263.

 8 SAA signed on 16th June 2008; OJ of Bosnia and Herzegovina No. 5/08, “in-
ternational agreements”.

 9 Regulation (EU) No 1215/2012 of the European Parliament and of the Council 
of 12 December 2012 on jurisdiction and the recognition and enforcement of judgments 
in civil and commercial matters (recast) – OJ EU 2012, L 351/1.

 10 Adam Lazowski, Handbook on European Enlargement: A Commentary on the 
Enlargement Process (eds. Andrea Ott, Kirstyn Inglis) 2002, 636.
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listing of areas is left out of the harmonization clauses of the SAAs, these 
areas correspond to the chapters of the SAA, while judicial cooperation 
in civil matters is not mentioned anywhere in the SAA. This only means 
that harmonization with EU law does not need to begin with PIL of the 
EU and not that there is no obligation of its transposition.11 Finally the 
question remains open whether in the pre-accession periods the candidate 
states shall transpose regulations into their national laws, considering that 
the most important sources of PIL of the EU are adopted in the form of 
regulations. Arguments against the transposition of regulations into na-
tional laws arise from their character. Regulations are directly applicable, 
and therefore the legislation of the SEE states will be in line with them 
as soon as they become Member States. In addition, according to estab-
lished practice of the ECJ, the transposition of regulations into national 
legislation is not allowed.12 On the contrary, it seems unreasonable that 
the obligation from the harmonization clause only applies to directives, 
where the Member States often agreed only on a minimum common con-
tent, while regulations which are binding in their entirety do not need to 
be transposed before the accession to the EU.

The SEE states took several different approaches towards this 
problem. They have already put a lot of effort to reform their Private 
International Law Codifications, which are three decades old or older13. 
One of the most important motives for reform was to bring their private 
international law provisions in accordance with the EU Law described 
above. Macedonia is was the first one of the ex-Yugoslav states, which 
did not yet become a member of the EU, who was able to present a result 
of its reform process, the Macedonian Private International Law Code of 

 11 See Toni Deskoski, Vangel Dokovski, “Latest Developments of Macedonian 
Private International Law”, Collection of Papers from IXth Private International Law 
Conference-Recent Trends in European Private International Law, Skoplje 2011, 2; Zlatan 
Meškić, “Integracija Evropskog kolizionog prava u nacionalne kodifikacije Međunarod-
nog privatnog prava u regionu – nalozi primarnog prava EU”, Collection of Papers from 
IXth Private International Law Conference-Recent Trends in European Private Internati-
onal Law, Skoplje 2011, 112, 121; Jasmina Alihodžić, Razvoj Evropskog međunarodnog 
privatnog prava: Pravci reforme zakonodavstva u Bosni i Hercegovini, Tuzla 2012, 238; 
On the contrary, Ivana Kunda, “The Question of an Appropriate Method: Incorporation of 
the Community Instrument, Invitation to Join the Lugano Convention or a New Conventi-
on?”, Collected Papers from the VIIth Private International Law Conference-Enlargement 
of the European Judicial Area to CEFTA Countries, Novi Sad 2010, 59.

 12 ECJ, 10 October 1973, 34/73 – Variola, [1973], 981.

 13 Albanian Law on enjoyment of civil rights by foreigners and application of fo-
reign law, Official Gazette of the Republic of Albania, No. 3920/64; The successor states 
of former Yugoslavia still apply an almost unchanged version of the Yugoslav Private 
International Law Act (The Act on Resolving Conflicts of Laws with Legal Provisions of 
other Countries in Certain Relations, Official Journal of the Socialist Federal Republic of 
Yugoslavia, No. 43/82 and 72/82).
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2007.14 The reform of the rules on applicable law was based on PIL of 
the EU (e.g. provisions from the Rome Convention15 and the amendments 
based on the Rome II Regulation16), the rules on jurisdiction, recogni-
tion and enforcement did not transpose any provisions from the Brussels 
I17 directly.18 However, the reform did bring new grounds for exclusive 
jurisdiction and provisions on the procedure for recognition and enforce-
ment which are similar to the Brussels I. It is expected that Macedonia 
will have a completely new Private International Law Code enacted in 
2016, as the draft on the new Code is finished in 2015. The New Private 
International Law Act of Montenegro, which is enacted in 201419, is the 
first Private International Law Code in the region that comprehensively 
implemented PIL EU Regulations. It took several provisions from the 
Brussels I.20 Examples can be found in the provisions on the jurisdiction 
for delicts, the form of the jurisdiction agreements, jurisdiction for con-
sumer and labor contracts, provisions on exclusive jurisdiction and so on. 
Very similar provisions can be found in the Draft of the Private Interna-
tional Law Act of Serbia, which is currently in the legislative procedure. 
The difference between the Draft of the PIL Act of Serbia and the above-
mentioned acts is that it did not rely on the structure of the Yugoslav PIL 
Act, but used the structure of the Swiss and Belgian PIL Act as a model.21 
Albania is the second state from the SEE region which adopted a new 

 14 Private International Law Act of the Republic of Macedonia, Official Gazette of 
the Republic of Macedonia, No. 87/07 and 156/10); German translation of the version of 
2007 by Christa Jessel-Holst, IPRax 2008, 158.

 15 Rome Convention on the law applicable to contractual obligations – OJ EU 
1980, L 266/1; Zlatan Meškić, “Private International Law in Consumer Contracts”, Civil 
Law Forum for South East Europe (eds. Christa Jessel-Holst, Gale Galev), 2010, 565.

 16 Regulation (EC) No 864/2007 of the European Parliament and of the Council 
of 11 July 2007 on the law applicable to non-contractual obligations (Rome II) – OJ, L 
199/40. 

 17 Council Regulation (EC) No 44/2001 on jurisdiction and the recognition and 
enforcement of judgments in civil and commercial matters (Brussels Regulation or Bru-
ssels I) – OJ 2001, L 12/1.

 18 Toni Deskoski, “The New Macedonian Private International Law Act of 2007”, 
Yearbook of Private International Law 2008, 441.

 19 Official Gazette of Montenegro 2014 No. 1, 6 and 11. German translation by 
Christa Jessel-Holst, IPRax 2014, 556. 

 20 Maja Kostić-Mandić, “Osvrt na novo međunarodno privatno pravo Crne Gore”, 
Nova Pravna Revija 2/2011, 73; Maja Kostić-Mandić, “Uticaj Prava Evropske unije na 
novo Međunarodno privatno pravo Crne Gore sa posebnim osvrtom na oblast mjerodav-
nog prava”, Strani Pravni Život 3/2011, 345.

 21 Mirko Živković, “Rad na novom Zakonu o međunarodnom privatnom pravu 
republike Srbije-početne dileme i aktuelno stanje”, Collected Papers from the VIIth Pri-
vate International Law Conference-Enlargement of the European Judicial Area to CEFTA 
Countries, Novi Sad 2010, 175.
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Private International Law Act in 2011.22 Provisions on the exclusive juris-
diction, the form of the jurisdiction agreements as well as special jurisdic-
tion were under strong influence of the Brussels I. However, it seems that 
the legislator has put a stronger emphasis on keeping the provisions short 
than making a correct transposition. Bosnia and Herzegovina is the only 
state that never officially started a revision of its Private International 
Law Code, because according to the current constitutional division of 
competences between the state and the entities (Federation of B&H and 
the Republic of Srpska), it might result in the adoption of two different 
Private International Law Codes, enacted on the entity level, and thereby 
cause additional conflicts of laws.23 The constitutional law discussion on 
competence for the adoption of PIL Act of B&H will be presented in 
detail later in this paper. The reform of the PIL Acts of the SEE countries 
shows that every state decided to transpose at least some provisions of the 
PIL Regulations of the EU. However, none of the states decided to trans-
pose whole EU Regulations into their Acts, although they did transpose 
most of the provisions from the Rome I24 and II Regulations. The SEE 
states used Brussels I as a role model for some questions of jurisdiction, 
but at least not directly for recognition and enforcement, considering that 
those provisions are developed specially for internal free movement of 
judgments within the EU. The new drafts, as well as the enacted PIL 
Code of Montenegro, also strongly took into consideration the Brussels II 
bis Regulation25 and the Succession Regulation26.

Consequently the SEE states used the PIL Regulations of the EU as 
a model for the reform of certain provisions, but did not transpose entire 
regulations. This approach may be seen as corresponding to the gradual 
harmonization requested by the harmonization clause of the SAAs or as 

 22 Act on Private International Law (Act No. 10 428 of 2.6.2011, Official Gazette 
of the Republic of Albania No. 82/2011 from 17.6.2011); the analysis is based on an uno-
fficial and unfinished translation of the Act in English with many thanks to prof. Dollani 
for the help in this matter.

 23 Zlatan Meškić, “Četiri osnovne slobode kao ustavni osnov za harmonizaciju 
entitetskih privatnopravnih propisa Ustavno-pravni razvoj Bosne i Hercegovine (1910-
2010)”, Zbornik radova Pravnog fakultet Univerziteta u Tuzli, 2011, 355; J. Alihodžić, 
221.

 24 Regulation (EC) No 593/2008 of the European Parliament and of the Council 
of 17 June 2008 on the law applicable to contractual obligations (Rome I),OJ EU 2008, L 
177/6.

 25 Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning juris-
diction and the recognition and enforcement of judgments in matrimonial matters and the 
matters of parental responsibility, OJ 2003, L 338, 1-29.

 26 Regulation (EU) No 650/2012 of the European Parliament and of the Council of 
4 July 2012 on jurisdiction, applicable law, recognition and enforcement of decisions and 
acceptance and enforcement of authentic instruments in matters of succession and on the 
creation of a European Certificate of Succession, OJ 2012, L 201, 107–134.
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a result of voluntary harmonization. In any case, it is supported by the 
legal science in the region. Most authors consider the transposition of 
certain provisions as advisable, on the one hand because they regard that 
particular provisions of providing for good solutions,27 and on the other 
hand because the judiciary can get used to the application of the most 
important provisions of PIL EU law before accession.

3. THE (NON-)REFORM OF PRIVATE INTERNATIONAL LAW 
IN BOSNIA AND HERZEGOVINA

3.1. The Yugoslav PIL Code in Bosnia and Herzegovina

As explained above, B&H is the only state in SEE that is not in 
process of reforming its PIL Act. The reason can be found in the some-
what complicated dilemma whether the state or the entities are competent 
for the adoption of a new Private International Law Act. As a starting 
point for the analysis we shall take the question whether the PIL Act 
taken over by virtue of succession from SFR Yugoslavia28 is currently 
valid on the state or entity level. While Muminović, as a representative of 
the science in FB&H holds that this act remained applicable on the state 
level29, Šaula as a representative of science of the Republic of Srpska 
holds that the PIL Act is applicable on entity level30. Namely, the Yugo-
slav PIL Act is firstly taken over in the legal system of B&H by the Regu-
lation with the effect of an act No. 2 in 1992, in the same way as in other 
formal republics of Yugoslavia. Nevertheless, the entity of the Republic 
of Srpska confirmed the succession by the Constitutional law for the im-
plementation of the Constitution of the Republic of Srpska.31 The strong-
est argument in favor of the opinion that all acts taken over by virtue of 
succession from the SFRY are valid on the state level, is that according 
to Art. 1 of the Annex 4 to the Dayton Peace Agreement (Annex 4 of 
the Dayton Peace Agreement represents the Constitution of B&H), B&H 
continues to exist under international law since its day of recognition in 

 27 Foremost I. Kunda, 60; J. Alihodžić, 237; Z. Meškić (2011), 112, 121; See with 
regards to the Rome II regulation Vilim Bouček, Uredba Rim II – Komunitarizacija eu-
ropskog međunarodnog deliktnog prava – drugi dio: Opće poveznice deliktnog statute 
uredbe Rim II i harmonizacija hrvatskog mpp-a, Zbornik radova Pravnog fakulteta u Spli-
tu, 2008, 503; T. Deskoski, 450.

 28 The Act on Resolving Conflicts of Laws with Legal Provisions of other Coun-
tries in Certain Relations, Official Journal of the Socialist Federal Republic of Yugoslavia, 
No. 43/82 and 72/82.

 29 Edin Muminović, Međunarodno privatno pravo, Sarajevo 2006, 25.

 30 Valerija Šaula, Osnovi Međunarodnog privatnog prava Republike Srpske, Banja 
Luka 2011, 54.

 31 OG of the Republic of Srpska, No. 21/1992.
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1992, which means that B&H is more than just a legal successor32 and is 
the only legal subject capable of taking over acts by virtue of succession 
from the SFRY. Nevertheless, this could only mean that acts taken over 
by virtue of succession remain applicable on the whole territory of Bosnia 
and Herzegovina, until they are reformed by the legislator which is com-
petent for their reform according to the constitutional division of compe-
tences. So the real question is who has the competence to adopt provi-
sions on PIL in B&H. Even before going into that very difficult question, 
we may conclude that the Yugoslav PIL Code in its unhanged form still 
applies on the whole territory of Bosnia and Herzegovina, because neither 
the state nor the entities or the District of Brčko ever amended the Code. 
Consequently, even if the Constitution of B&H should provide for a state 
competence for PIL, the PIL Code enacted on the entity level of the Re-
public of Srpska does not violate the principle of substantive legitimacy, 
as the Code is in complete accordance with the Act still valid on state 
level, should that be the case. The PIL Code of Bosnia and Herzegovina 
still refers to the law of the Social Federal Republic of Yugoslavia as the 
applicable law, because not one word of the Code has been changed. If 
we come to the conclusion that the state is competent for PIL, than this 
formulation should be read as the “law of Bosnia and Herzegovina”, or 
in the case it is not, “The law of the Republic of Srpska”, “The law of 
the Federation of Bosnia and Herzegovina” or the “Law of the District of 
Brčko” respectively. This does not influence the solution of the internal 
conflict of applicable private law acts in B&H, as the PIL Code does not 
apply to the domestic internal conflict of laws.33

3.2. The Constitutional Competence for PIL in Bosnia and Herzegovina

The Constitution does not give to the state expressis verbis the com-
petence for the adoption of private law. Namely, the Constitution of B&H 
in its Art. III/1 lists exclusive competences and beside them in Art. III/5 
provides for some additional competences of the state. The only compe-
tence basis listed in Article III/1 of the Constitution which could be dis-
cussed as a legal basis for the reform of the PIL Act is foreign policy (Art. 

 32 Christian Steiner, Nedim Ademović, Ustav Bosne i Hercegovine-Komentar, Sa-
rajevo 2010, 83.

 33 The internal conflict of laws in B&H will not be addressed this paper due to 
limited space. The internal conflict of laws in Family and Succession matters is solved by 
the Yugoslav Code on internal conflicts of laws in status, family and succession relations 
that is by virtue of succession taken over in the legal system of B&H by the Regulation 
with the effect of an act No. 2 in 1992; See Christa Jessel-Holst, Internationales Ehe– und 
Kindschaftsrecht mit Staatsangehörigkeitsrecht (eds. Alexander Bergmann, Murad Fe-
rid, Dieter Henrich), 197. Verlag für Standesamtswesen, Frankfurt am Main/Berlin 2012, 
1–48, 119–122; For the obligation relations there is no national act that solves the internal 
conflict of laws and the application of the PIL Code by analogy could be one of the solu-
tions.
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III/1a of the Constitution) or foreign trade policy (III/1 b of the Constitu-
tion). However, there are no scientific discussions on this problem so far 
and the interpretation of Art. III/1 a and b seems to suggest that it might 
cover (public) international law, but not private international law. Simply 
the private law nature of private international law strongly prevails over 
its internationality, as it is a part of national law.34 Further on, all gov-
ernmental functions and powers not expressly assigned in this Constitu-
tion to the institutions of Bosnia and Herzegovina shall be in accordance 
with Art. III/3a those of the entities. Based on the reason that the private 
law is not explicitly listed as exclusive competence of the state, private 
law acts have been adopted at the entity level and in addition in District 
Brčko (DB). Therefore in B&H we have four Labor Acts, including the 
one applicable for employees of the state institutions,35 three company 
acts36 etc. Even private law acts which are due to succession taken over 
from Yugoslavia, are considered to be entity acts at latest after the enti-
ties made the smallest amendment, as the example of the Yugoslav Law 
of obligations shows. Since the split of Yugoslavia this Act by virtue of 
succession remained applicable in two slightly different versions in each 
entity of Bosnia and Herzegovina, the Law of Obligations of the Republic 
of Srpska and the Law of Obligations of the Federation of Bosnia and 
Herzegovina.37 The most important difference between these two almost 
identical Acts is that the general limitation period in accordance with Ar-
ticle 371 of the Law of Obligations of FB&H expires within five years, 
while in accordance with Article 371 of the Law of Obligations of the 
Republic of Srpska, it expires within ten years.

The existence of different provisions outside of the Art. III of the 
Constitution which confer competences to the state, are due to the firm 
opinion of the science, evidence that Art. III does not contain the whole 
truth about the division of competences between the state and the enti-
ties.38 A further question is which level is competent for the fulfillment 

 34 E. Muminović, 11.

 35 OG B&H, No. 26/04, 7/05, 48/05 i 60/10; OG FB&H, No. 43/99, 32/00 and 
29/03; OG RS, No. 38/00, 40/00, 47/02, 38/03, 66/03, 66/03 and 20/07; OG DB, No. br. 
19/06, 19/07 and 25/08.

 36 OG FB&H, No. 23/99, 45/00, 2/02, 6/02, 29/03, 68/05, 91/07, 84/08, 88/08, 
7/09 i 63/10; OG RS, No. 127/08, 58/09, 100/11; OG DB, No. 11/01, 10/02, 14/02, 1/03, 
8/03, 4/04, 19/07, 34/07.

 37 Official Journal of the Socialist Federal Republic of Yugoslavia, No. 29/78, 
39/85, 46/85, 45/89, 57/89; OJ of the Republic of Srpska, No. 17/93, 57/98, 39/03, 74/04; 
OJ of the Republic of Bosnia and Herzegovina, No. 2/29, 13/93, 13/94 and Official Jour-
nal of the Federation of Bosnia and Herzegovina, No. 29/03.

 38 In more detail in Ch. Steiner, N. Ademović, 577; Z. Meškić, (2011a), 355; K. 
Trnka, Ustavno pravo, Fakultet za javnu upravu Sarajevo, Sarajevo 2006, 274; Kasim 
Begić, Bosna i Hercegovina od Vanceove misije do Daytonskog sporazuma, Bosanska 
Knjiga, Sarajevo 1997, 300.
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of international obligations of the state provided by the constitution. 
This question is primarily referred to the guarantee of human rights and 
fundamental freedoms in accordance with Art. II of the Constitution, as 
well as market freedoms in accordance with Art. I/4 of the Constitution. 
According to Art. I/4 of the Constitution, neither B&H nor the entities 
Bosnia and Herzegovina and shall impede full freedom of movement of 
persons, goods, services, and capital throughout Bosnia and Herzegovina. 
This provision implies competences of the state on the one hand, to pro-
hibit any obstacles between entities aiming to create a “free area” on the 
territory of B&H (negative integration), and on the other hand, to adopt 
all necessary measures in order to establish market freedoms throughout 
B&H (positive integration). According to the practice of the CC, Art. I/4 
of the Constitution is not further concretized and therefore shall be inter-
preted in line with the practice of the ECJ.39

In order to establish competences on the basis of constitutional 
obligations, the CC reached for the theory of “implied powers”.40 This 
theory does not intervene in the existing division of powers, but only sup-
plements the explicitly listed competences of the state.41 Thereby the CC 
states that “Bosnia and Herzegovina, functioning as a democratic state, 
was authorized to establish, in the areas under its responsibility, other 
mechanisms, besides those provided in the Constitution of Bosnia and 
Herzegovina, and additional institutions that were necessary for the ex-
ercise of its responsibilities”.42 The second question is whether common 
responsibility may mean concurrent/shared competence for the regula-
tion of the matter. Newer practice of the CC goes in this direction.43 A 
lot earlier this was established by the Human Rights Commission within 
the CC of B&H.44 However, the Constitution does not contain an ex-
haustive list of shared competences, as this is the case with exclusive 
competences. The Constitution does provide for a certain degree of coop-

 39 CC B&H, 25.6.2004, U 68/02, para. 41.

 40 The theory of “implied powers” seeks to make the restrictive interpretation of 
listed competences more flexible. For the EU this theory means that institutions have the 
powers necessary to execute the powers listed in the Treaties; ECJ, 9 July 1987, joint 
cases 281, 283, 285 and 287/85 – Germany/Commission, [1987], I-3203.

 41 ECJ, 27 September 1988, 165/87 – Commission/Council, [1988] I-5545; Martin 
Nettesheim, “Kompetenzen”,,Europäisches Verfassungsrecht – theoretische und dogma-
tische Grundzüge (ed. Armin von Bogdandy), Berlin-Heidelberg-New York 2003. 

 42 CC B&H, 18. 2. 2000, U 5/98-II, para. 29; CC B&H, 28. 9. 2001, U-26/01, 
para. 26; CC B&H, 10.5.2002, U 18/00, para. 47 and 51; CC B&H, 28. 5. 2010, U 12/09, 
para. 31. 

 43 CC B&H, 28. 5. 2010, U 12/09, para. 31: “the State and the Entities have the 
joint obligation not only to ensure the highest level of protection of human rights but also 
to guarantee an equal implementation of these rights.”

 44 Human Rights Commission within the CC, 13.6.2006, CH/02/12468 et al., para. 
152.
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eration between the entities and the state with regards to the execution of 
powers (e.g. Art. III/2(b) or Art. III/2(d)). On the basis of the presented 
arguments, a category of shared competences is being established, which 
would lead to the necessary flexibility in the current division of compe-
tences and enable a more dynamic solution to conflicts of competences 
between the state and the entities.45 Therefore the transformation of com-
mon responsibilities into shared competences has been accepted in sci-
ence and practice.46 The criteria of necessity of adoption of acts in order 
to fulfill constitutional obligation has been introduced and examined on 
the basis of the principles of subsidiarity and proportionality.47

As the CC points out in its decision U 68/02, the general clause on 
the internal market in B&H needs to be interpreted in line with the ECJ 
jurisprudence.48 Here the CC relies on the ECJ judgment Schul49, stating 
that the substantive notion of a “single market” implies that the internal 
market of Bosnia and Herzegovina should be created by repealing all 
technical, administrative and other measures in B&H”. By grammatical 
interpretation of the Art. I/4 of the Constitution, the CC further concludes 
that: entities are obliged not to prevent accomplishment of this principle 
(second sentence, Art. I/4), and that this does not prevent the State to act 
positively so as to fulfill its goal (first sentence, Art. I/4), and thus con-
firms the principles of negative and positive integration with regards to 
Art. I/4. Secondly, in the same decision the CC established a connection 
between the Art. I/4 and the Art. II/4 on the prohibition of discrimination. 
The CC reminds that the notion of prohibition of discrimination includes 
not only technical measures but also positive legislation and a positive 
obligation of the State to guarantee institutional protection of prohibi-
tion of discrimination50. With regards to the single market, the state is 
obliged to institutionally guarantee the prohibition of discrimination on 
the ground of residence or entity citizenship.51 Thirdly, the CC argued 

 45 This is suggested by the title of the chapter “Concurrent competences” in Ch. 
Steiner, N. Ademović, 585.

 46 Eg. Ch. Steiner, N. Ademović, 580; K. Begić, 300; Suad Kurtćehajić, Omer 
Ibrahimagić, Politički sistem Bosne i Hercegovine, Sarajevo 2007, 274 et seq; Opposite 
opinion in Nurko Pobrić, Ustavno pravo, Mostar 2000, 344; With regards to some respon-
sibilities, authors argue in favour of exclusive competence of the state, as e.g. macroeco-
nomic stability in B&H. See Study on Potencial Revenue Sources for the Institutions of 
Bosnia and Herzegovina (ed. European Commission Delegation to BiH), Sarajevo 2003, 
42,

 47 Zlatan Meškić, “Osnivanje Vrhovnog suda Bosne i Hercegovine kao uslov za 
članstvo u Evropskoj uniji”, Sveske za javno pravo-Blätter für Öffentliches Recht 4/2011, 
54.

 48 CC B&H, 25. 6. 2004, U 68/02, para. 41.

 49 ECJ, 15 May 1982, 15/81 – Schul, [1982] I-1409, para. 33. 

 50 CC B&H, 5.10.2002, U 18/00 No. 30/02.

 51 CC B&H, 28.5.2010, U 12/09, para. 30.
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that the fact that the state must secure an efficient single market and that 
the entities regulate certain areas does not automatically mean that the 
principle of common market has been compromised. The CC continues 
by stating that:

“Although the constitutional distribution of competences under Ar-
ticle III of the Constitution of Bosnia and Herzegovina allocated certain 
competences to the Entities that may influence the creation of a single 
market as the State’s obligation, the autonomous status of the Entities is 
conditioned by hierarchically superior competences of the State, which 
includes protection of the Constitution of Bosnia and Herzegovina and its 
principles. (..) In this regard, the supremacy of the State over the Entities 
and the Brčko District, which follows from Article III(3)(b) of the Consti-
tution of Bosnia and Herzegovina, allows it to take appropriate measures 
to secure enjoyment of constitutional rights to all persons.”

It is noticeable, that the lack of state competence for adopting pri-
vate law has put the question of positive integration under Art. I/4 in 
the focus of the practice of CC. By interpretation of the state obliga-
tion to guarantee rights under Art. I/4 and II of the Constitution in non-
discriminatory way, the CC came to the conclusion of an at least partial 
state competence for the adoption of private law. This is in the most clear 
way expressed in the decision U 5/98-II52, where the CC stated that “The 
different legal systems of the Entities, with different types of property or 
regulations of property law, may indeed form an obstacle for the freedom 
of movement of goods and capital as provided for in Article I/4 of the 
Constitution of B&H. Moreover, the constitutionally guaranteed right to 
privately owned property, as an institutional safeguard throughout Bosnia 
and Herzegovina, requires framework legislation by the State of Bosnia 
and Herzegovina in order to specify the standards necessary to fulfill the 
positive obligations of the Constitution elaborated above. Hence such 
framework legislation should determine, at least, the various forms of 
property, the holders of these rights, and the general principles for the 
exercise of property rights in property law that usually constitutes an ele-
ment of the civil law codes in democratic societies”.

The negative integration under Art. I/4 of the Constitution was not 
used in private law cases. However, having in mind that under the estab-
lished practice of the CC, Art. 1/4 shall be interpreted in the light of the 
ECJ jurisprudence, “Drittwirkung” will exist in area where it is recognized 
in EU law. As an example of negative integration possible applicable to 
private law relations, the case U 12/0953 will be presented, where the CC 
analyzed the question of the maternity pay of public servants at the state 
institutions. Since the question of social politics falls within the compe-

 52 CC B&H, 18.2.2000, U 5/98-II, para. 29.

 53 CC B&H, 28.5.2010, U 12/09, para. 30.
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tence of the entities, the challenged provision of Article 35 of the Law 
on Salaries and Remunerations in the Institutions of Bosnia and Herze-
govina54 with regards to the calculation and payment of maternity leave 
benefits only referred to “the regulations governing this field according to 
the place of payment of the contributions per each employee”. In practice, 
this provision had the effect that the employees with their residence in 
the Republic of Srpska are guaranteed to receive their whole salary, while 
in the FB&H, this issue is ruled by the Federation authorities as well as 
by the cantons or even the municipalities and results in important differ-
ences, with some cantons completely lacking any payment of benefits. 
The CC firstly stated that one group of persons, the female employees in 
state institutions, have been treated differently in the same situation. As a 
possible justification of discrimination, the division of competences be-
tween the state and the entities (!) was taken into consideration. The CC 
started its argumentation with the fact that in this area of law there are 
responsibilities of the state provided by the Constitution, which are partly 
of international and partly of domestic character, and which arise with re-
gards to the creation of working conditions without discrimination under 
Art. II/4 of the Constitution together with Art. 1. Protocol No. 12 ECHR, 
and under Art. I/4 on the establishment of the single market in B&H. CC 
remained of its previous practice, according to which Art. I/4 needs to be 
interpreted in the light of the ECJ jurisprudence, and that is why “social 
benefits like maternity leave for employees of state institutions should 
not depend on the residence of the person in question given that the idea 
of a single market implies that the state makes an employment opportu-
nity equally attractive to all citizens of B&H, notwithstanding the Entity 
boundaries, entity citizenship, or place of residence.” CC also pointed out 
that the EU Regulation No. 1408/71 on the application of social security 
schemes to employed persons and to members of their families moving 
within the Community 55 needs to be respected, as well as further inter-
national conventions.56 When analyzing the proportionality, the CC took 
into consideration that the Law on Prohibition of Discrimination57 obliges 
all competent authorities in the State and in the Entities to harmonize 
all regulations in order to establish non-discriminatory conditions of po-
litical, economic and social life in Bosnia and Herzegovina. Finally, the 
CC concludes that “that the competence of the entities to regulate social 
policy is not appropriate to the aim sought to be achieved with regard 
to social protection and equal remuneration”, and “thus the state and the 

 54 OG, No. 50/08 and 35/09.

 55 OJ EU 1997, L 28,1.

 56 These are Convention on the Elimination of All Forms of Discrimination aga-
inst Women (1979), International Covenant on Civil and Political Rights and the 1966 and 
1989 Optional Protocols thereto (1966). 

 57 Law on Prohibition of Discrimination, OG B&H, No. 59/09.
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entities have the joint obligation not only to ensure the highest level of 
protection of human rights but also to guarantee an equal implementation 
of these rights”.

Consequently, the current state of Constitutional Court practice sug-
gests that the PIL Act could be adopted on state level as far as it is neces-
sary to ensure equal human rights and internal market in the sense of the 
ECJ jurisprudence on the whole territory of B&H. The experience from 
the EU shows, that based on the legislative competence to adopt meas-
ures in the field of PIL “in so far as necessary for the proper functioning 
of the internal market” (ex. Art. 65 (1) c of the EC) introduced by the 
Treaty of Amsterdam, the PIL of the EU has been developing towards 
complete codification.58 Nevertheless, even in the EU provisions on civil 
and commercial matters have been much easier accepted as “necessary” 
for the proper functioning of the internal market, than international family 
of inheritance law, where there is still some reservation.59 It is not a coin-
cidence that the most important acts in these areas were adopted after the 
Lisbon Treaty entered into force. Namely, the new Art. 81 para. 2 TFEU 
(ex. Art. 65 EC) does not require any more that measures are to be adopted 
“in so far as necessary for the proper functioning of the internal market”, 
but it is now enough to adopt measures, “particularly when necessary for 
the proper functioning of the internal market”. This leads to the conclu-
sion that now a looser connection to the functioning of the internal mar-
ket is required.60 Transcribed to the national codification of PIL in B&H, 

 58 Gerte Reichelt (ed.), Europäisches Kollisionsrecht– Die Konventionen von 
Brüssel, Lugano und Rom, Wien 1993; Gerte Reichelt, Walter Rechberger (eds.), Euro-
päisches Kollisionsrecht, Wien 2004; Gerte Reichelt (ed.), Europäisches Gemeinschaftsre-
cht und IPR– ein Beitrag zur Kodifikation der Allgemeinen Grundsätze des Europäisches 
Kollisionsrechtes, Wien 2007; Brigitte Jud, Walter Rechberger, Gerte Reichelt (eds.), Ko-
llisionsrecht in der Europäischen Union– Neue Fragen des internationalen Privat– und 
Zivilverfahrensrechts, Wien 2008.

 59 Council Regulation (EU) No. 1259/2010 of 20 December 2010 implementing 
enhanced cooperation in the area of the law applicable to divorce and legal separation, 
OJ EU 2010, L 343/10; Proposal for a Council Regulation on jurisdiction, applicable 
law and the recognition and enforcement of decisions in matters of matrimonial proper-
ty regimes, COM (2011) 126 final; Proposal for a Council Regulation on jurisdiction, 
applicable law and the recognition and enforcement of decisions regarding the property 
consequences of registered partnerships, COM (2011), 127 final; Regulation (EU) No. 
650/2012 of the European Parliament and of the Council of 4 July 2012 on jurisdiction, 
applicable law, recognition and enforcement of decisions and acceptance and enforce-
ment of authentic instruments in matters of succession and on the creation of a European 
Certificate of Succession, OJ EU 2012, L 201/107; See Reinhold Geimer, “Die geplante 
europäische Erbrechtsverordnung”, Europäisches Erbrecht – Zum Verordnungsvorschlag 
der Europäischen Kommission zum Erb– und Testamentsrecht (eds. G Reichelt, Walter 
Rechberger), Wien 2011, 6; Anita Duraković, “Jedinstvena pravila o imovinskopravnim 
aspektima registrirane zajednice u Evropskoj uniji”, Nova Pravna Revija 1/2012, 18. 

 60 Erik Jayme even argues that thereby the PIL of the EU is set free from the 
restraint of the internal market; Erik Jayme, “Die Kodifikationsidee am Beispiel der kolli-
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this could mean that Art. I/4 of the Constitution requires for some legal 
fields such as international property and commercial law to be adopted on 
state level, while for other, such as status questions of international fam-
ily or inheritance law, it remains open whether they should be adopted on 
state or entity level. A split of the PIL code in small parts is, however, for 
many reasons not advisable. On the one hand, such fragmentation would 
be hardly in favor of a well-functioning and coherent system of PIL. On 
the other hand, it might be a better solution than having three different PIL 
Codes on the entity level and in the District Brčko.

Here only constitutional arguments were presented, as the practical 
argument of having a PIL code that wants to solve conflicts of laws clear-
ly points to the state legislation as the proper one, considering that other-
wise additional conflicts between the PIL codes at the lower level would 
be established. One last constitutional argument goes in favor of adopting 
the new PIL Code on state level in B&H. The Acts which are adopted in 
the last decade in order to harmonize the law of B&H with EU law are 
all adopted on state level, regardless of their at least partial private law 
nature. These are the Consumer Protection Act,61 the Competition Act,62 
acts in the field of intellectual property law63 and antidiscrimination64.

4. SARAJEVO CONVENTION

4.1. Brussels I Regulation and SEE states

Regardless whether the SEE states completely transpose the Brus-
sels I into their national legislation, or only use it as a role model for the 
reform, they do not get to enjoy the benefits which are reserved only for 
the Member States of the EU. When considering the transposition of the 
Brussels I into national law of SEE states, one should take into considera-
tion that this regulation is, as the source of the procedural ECL, subject 
to the principle of euro-centrism rather than universality and that it em-
phasizes mutual trust between Member States, only partially applying to 
cases with third countries.65 The exceptions are provisions of procedural 

sionsrechtlichen Parteiautonomie”, (eds. Brigitte Jud, Walter Rechberger, Gerte Reichelt), 
63.

 61 OG B&H, No. 25/06.

 62 OG B&H, No. 48/05, 76/07 and 80/09.

 63 Copyright and Related Rights Act, Act on Patent, Act on Industrial Design and 
the Trademark Act, OG B&H, No. 53/10. 

 64 Act on Prohibition of Discrimination, OG B&H, No. 59/09; Act on Gender 
Equality in Bosnia and Herzegovina, OG of B&H, No. 16/03 and 102/09.

 65 Karl Kreuzer, “Zu Stand und Perspektiven des Europäischen Internationalen 
Privatrechts – Wie europäisch soll das Europäische Internationale Privatrecht sein?”, Ra-
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ECL governing the international jurisdiction, which are, along with the 
fulfillment of additional conditions, most frequently residence or habitual 
residence in the EU, following the principle of universality.66 This makes 
it less suitable for transfer into national codification, which is, in the spirit 
of classic PIL, based on the principle of equality. Namely the Brussels I 
regime is understood to have created a system on jurisdiction in order to 
protect the defendant domiciled in the EU, and not a complete set of ju-
risdiction provisions.67 The Brussels I regime does not apply in case of a 
prorogation clause in favor of a court outside the EU68 and its provisions 
on special jurisdiction are not applicable in case when the defendant is 
domiciled outside the EU. Consequently, the Commission in its Proposal 
for the recast of the Brussels I69 casted out the controversial condition in 
Art. 4 para. 1 of the Proposal for Regulation and provided the possibility 
for the defendant, non-EU resident, to be submitted to the rules on special 
jurisdiction. This solution was modified by preserving the possibilities 
for applying two subsidiary bases for jurisdiction,70 through which the 

belsZ, 2006, 58; Zlatan Meškić, “Osnove Evropskog kolizionog prava”, Pravna misao 
2009, 14.

 66 Ibid.

 67 Rainer Hausmann, Internationales Vertragsrecht (eds. Christoph Reithmann, 
Dieter Martini), Köln 1996, 1602; The Proposal of the Commission contained in a new 
Recital 17 a contrary statement, that “The Regulation shall establish a complete set of 
rules on international jurisdiction of the courts in the Member States”. However, even 
for the Proposal of the Commission this was not true, as many important questions were 
left to the national law, e.g. jurisdiction agreements in favor of the courts of a third state. 
The proposed statement was not adopted in the final version of the reformed Brussels I 
Regulation.

 68 ECJ, 9 November 2000, C-387/98, Coreck Maritime [2000], I-9337, para. 19; 
Jan Kropholler, Europäisches Zivilprozessrecht-Kommentar zu EuGVO und Lugano-Übe-
reinkommen, Heidelberg 2002, Art. 23, 279; Ulrich Magnus, “Prorogation of jurisdiction”, 
Brussels I Regulation, European Commentaries on Private International Law (eds. Ulrich 
Magnus, Peter Mankowski), München 2011, Art. 27, 385.

 69 European Commission, Proposal for a Regulation of the European Parliament 
and of the Council on Jurisdiction and the Recognition and Enforcement of Judgments in 
Civil and Commercial Matters (Recast), Brussels, 14th December 2010, COM(2010) 748 
final.

 70 These additional bases for jurisdiction of Member States are provided for two 
situations. According to Art. 25 of the Proposal, the first one provides a basis for juris-
diction of the courts of the Member State where property belonging to the defendant is 
located, provided that the value of the property is not disproportionate to the value of 
the claim and the dispute has a sufficient connection with the Member State of the court 
seised. The second one is specified in Art. 26 which provides forum necessitatis, as a 
safe net, if the right to a fair trial or the right to access to justice so demands, and if the 
case itself has, according to Regulation, suffiecient connection with Member State. It is 
obvious that these are rather vague criterias, leaving considerable discretion to Member 
States. However, these provisions have not found their place in the final version of the 
Regulation. Eliminating these changes, the Commission attempts to fill the existing legal 
gap have failed.
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Commission has sought to extend the reach of the rules of Regulation, 
leaving no room for the application of national legislation on conflict 
of jurisdiction.71 Nevertheless, this proposal did not survive the political 
debate in the EU legislative procedure. In the adopted text of the Brus-
sels I (recast), in accordance with Art. 6, para. 1 of the Brussels I Recast, 
the only change refers to the extension of the application of Regulation 
on defendant residing outside the EU in the case of consumer and labor 
law disputes. For citizens of SEE countries residing outside the EU, pre-
viously stated means that the potential dispute in which the plaintiff is 
employee or consumer with domicile in EU, matters concerning exclu-
sive jurisdiction72 or prorogation agreement in favor of a Member State73, 
if the same are found in the defendant’s position, the jurisdiction of the 
court of a Member State shall be determined by the Brussels I Recast.74 
In all other cases the national law is applicable.

In addition, in case when the defendant is domiciled within the 
EU, the provisions on lis pendens of the current Brussels I do not take 
into consideration a possible pending litigation before courts of the third 
States. This is unfortunate as the states of ex-Yugoslavia, which still ap-
ply the old Yugoslav Act on Private International Law in its unchanged 
form, namely Bosnia and Herzegovina, Croatia, Montenegro and Serbia, 
require reciprocity in order for their courts to stay their proceedings in 
favor of the foreign court first seized.75 Consequently, the solution in the 
Brussels I regime may lead the courts of these states to the conclusion 
that there is no reciprocity with the Member States of the EU, or at least 
not in the case when the defendant is domiciled within the EU.76 In the 
reformed Private International Law Act of Macedonia and Montenegro, 
the reciprocity has been deleted as a requirement in the provision on lis 
pendens.77 The Brussels I Recast provides the possibility of suspension 
of proceedings in favor of previously commenced proceedings before 
the court of the third State. This question had not been regulated by the

 71 Johannes Weber, “Universal Jurisdiction and Third States in the Reform of the 
Brussels I Regulation”, RabelsZ, 2011, 637.

 72 Art. 24 para. 1 of the revised Regulation.

 73 Art. 25 of the revised Regulation.

 74 Zlatan Meškić, Dženana Radončić, “Brussels I Recast and the South-East Euro-
pe”, Revija za Evropsko pravo 1/2013, 69.

 75 Art. 80 of the The Act on Resolving Conflicts of Laws with Legal Provisions of 
other Countries in Certain Relations, Official Journal of the Socialist Federal Republic of 
Yugoslavia, No. 43/82 and 72/82.

 76 Vladimir Pavić, “European Judicial Area in Civil and Commercial Matters and 
the CEFTA Countries”, Collected Papers from the VIIth Private International Law Con-
ference-Enlargement of the European Judicial Area to CEFTA Countries, Novi Sad 2010, 
39.

 77 Art. 93 of the PIL Code of Macedonia and Art. 114 of the PIL Code of Monte-
negro.
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Brussels I of 2001, therefore there were attempts to find a solution using 
the “reflective effect” of the provisions governing dual international par-
allel proceedings within the EU.78 As with regards to lis pendens one case 
of reflective effect will become a provision in force, there is a reason-
able doubt whether the direct reflective effect may apply in the two other 
cases of “reflective effect” that were discussed in science79, namely the 
exclusive jurisdiction and the prorogation agreements.80 In the Brussels I 
Recast, there is an explicit provision that allows court of a Member State 
to stay its proceedings, if the court of a third State is first seized regard-
ing proceedings that involve the same cause of action and between the 
same parties (Art. 33, para. 1 of the Brussels I Recast). The prerequisite 
for the stay of proceedings is that the Member State court has based its 
jurisdiction on provisions governing general jurisdiction (Art. 4 of the 
Brussels I Recast) or one of the special jurisdiction stipulated in Art. 7–9 
of Brussels I Recast, excluding in that way the application of this provi-
sion in cases of exclusive jurisdiction, prorogation agreements as well 
as consumer contracts, individual contracts on employment and matters 
relating to insurance. Additional requirement is that it can be expected 
that the judgment of the third Sate court can be entitled to recognition 
and possibly enforcement in the Member States, so that the stay of pro-
ceedings is necessary for the proper administration of justice (German: 
geordnete Rechtspflege). The condition of necessity for proper adminis-
tration of justice introduces a discretionary right for a court of the Mem-
ber State, which seems to be inspired by the forum non conveniens theory 
and thus sets up a regime for third countries which as such does not exist 
for cases within the EU.81 Similar conditions are provided in new Art. 34 
of the Brussels I Recast, according to which national courts may stay its 
proceedings associated with the proceedings before the court of the third 
State, if it would be appropriate to conduct joint proceedings and render 
a single decision for both lawsuits.82 Notwithstanding the stringent ap-
proach towards related proceedings before the courts of third States, Art. 
33 and 34 of Brussels I Recast represents a significant improvement in 
terms of coordination and cooperation with the third State courts.83

 78 Richard Fentiman, “Lis pendens – related actions” (eds. Ulrich Magnus, Peter 
Mankowski), 557.

 79 J. Weber, 630; Peter de Verneuil Smith et al., “Reflections on Owusu: The Ra-
dical Decision in Ferrexpo”, Journal of Private International Law 2/2012, 394.

 80 J. Weber, 630.

 81 Pippa Rogerson, “Lis pendes and related Actions”, The Brussels I Regulation 
Recast (eds. Andrew Dickinson, Eva Lein), Oxford 2015, 350.

 82 Ibid., 354.

 83 Maja Stanivuković, “Umjesto zaključka o potrebi pristupanja Luganskoj kon-
venciji”, Collected Papers from the VIIth Private International Law Conference-Enlarge-
ment of the European Judicial Area to CEFTA Countries, Novi Sad 2010, 100.
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While the jurisdiction system of the Brussels I only partially covers 
cases connected to third States, the recognition and enforcement system 
is exclusively reserved for the judgments given in a Member State.84 In 
addition, unlike the freedom of goods, persons, services and capital, even 
when the judgment of a third State is recognized and enforced in one 
Member State and thereby legally enters the European Judicial Area, it 
does not enjoy the right to free movement within the EU. The ECJ has 
not yet ruled on this question, but the legal science almost unanimously 
holds that there is no “exequatur of exequatur” (no “double exequatur”, 
“exequatur sur exequatur ne vaut”), even if this solution is often criti-
cized.85 Consequently, a judgment given by a court of an SEE state needs 
to fulfill the requirements of the national legislation for recognition and 
enforcement of each Member state, regardless if it is already recognized 
in one of the Member States.

4.2. Enhanced trust between the EU Member States and the SEE States

Obviously the transposition of the Brussels I into the national legis-
lation of the SEE states, regardless whether it is a case of complete or par-
tial transposition, does not put the SEE states in a better position than any 
other third state whose legislation is independent of EU Law. Within the 
European Judicial Area there is no “enhanced trust” between the Member 
States of the EU and the (potential) candidates for the membership. That 
is the reason why the most prominent representatives of the legal sci-
ence in the region met at the conference under the name “Enlargement 
of the European Judicial Are to CEFTA Countries” in Novi Sad (Ser-
bia) in 2009. Kunda analyzed three possible options: transposition of the 
Brussels I, accession to the Lugano Convention86 or conclusion of a new 
regional convention which would regulate the issues within the scope of 
the Brussels and Lugano Regimes.87 Some of the SEE followed the first 
option, but it did not contribute to the harmonization within the region, or 
to enjoying the benefits of the European Judicial Area. The second option 
was highly supported by the legal science, but there were doubts raised 

 84 Art. 36 (1) of the Brussels I Regulation 1215/2012; The wording of Art. 32 
of the Brussels I Regulation No 44/2001 is “judgments given by a court or tribunal of a 
member state”.

 85 Jan Kropholler, Internationales Privatrecht, Tübingen 2001, 618; V. Pavić, 38; 
Peter Hay, Recognition of a Recognition Judgment Within the European Union – “Double 
ExequaturF and the Public Polic Barrier, Wautelet, “RecognitionF, Brussels I Regulation, 
European Commentaries on Private International Law (eds. Ulrich Magnus, Peter Man-
kowski) München 2011, Art. 32, 545.

 86 Lugano Convention of 16th September 1988 on jurisdiction and recognition and 
enforcement of judgments in civil and commercial matters; OJ 1988, 319/9; amended in 
2007, OJ 2007, C 339/3.

 87 I. Kunda, 47.
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whether the SEE states would manage to establish trust of the parties 
to the Lugano Convention in their judiciary.88 The trust in the judiciary 
of the SEE states is according to Art. 72 (1) (c) of the Lugano Conven-
tion a requirement for their consent to the accession of the SEE states to 
the Lugano Convention. Considering that the conference was a regional 
initiative, it seemed that not every participating state would be able to ac-
cess the Lugano Convention at the same time and that some, like Croatia, 
would become members of the EU before they would become a party to 
the Lugano Convention. Therefore the third option seemed to correspond 
to the regional idea the most and enables the SEE states to find a solution 
on legislative level, without having to improve the judiciary which would 
take much more effort.

The regional convention brings the advantage of practicing the 
Brussels I Regime with states within the region, where a certain level of 
mutual trust and similarity in legislation, at least between ex-Yugoslav 
states, is already established. Of course, just like the first option, it can 
only indirectly bring the states closer to the European Judicial Area, by 
showing the EU that the judicial system is capable of applying the Brus-
sels I Regime. Another important aspect is that the conclusion of regional 
agreements is one of the obligations arising from Art. 1 of the respective 
SAA for all of the (potential) candidate states from the region.

4.3. Concept of the Sarajevo Convention

At the initiative of Slovenia, later on strongly supported by Min-
istry of Justice of Serbia and its Council for Private International Law, a 
meeting of the ministries and representatives of legal science from every 
CEFTA state took place in Sarajevo in 2011, where the idea of the Sara-
jevo Convention firstly got its more concrete shape. That is why the un-
official name of the future regional convention is Sarajevo Convention, 
while the full name is taken from its role model, the “Convention on 
Jurisdiction and the Mutual Recognition and Enforcement of Judgments 
in Civil and Commercial Matters”. The starting point of the preparatory 
work was the fact that the most of the participating states already signed 
bilateral treaties which regulate recognition and enforcement of judg-
ments without differentiation between certain areas of civil law. Two pos-
sible approaches for the new regional convention were to take only the 
basic concepts of the Brussels I (Brussels I regime adapted to regional 
needs) or to completely transpose it (copy-and-paste approach). In favor 
of taking only the basic concept spoke the fact that its scope of applica-
tion is somewhat narrower that the one of the bilateral treaties and its text 
is several times larger than the one of the bilateral treaties. However, the 
political impact of a shorter version would be much lower, and the states 

 88 M. Stanivuković, 93.
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of the region would not do much for harmonization with EU law nor for 
practicing the application of EU law before accession. Even when basi-
cally the decision was made to copy paste the Brussels I into the Sara-
jevo Convention, there were suggestions to improve the text based on the 
Brussels I Recast. It seemed intriguing to apply the enhanced version of 
the Brussels I regime even before it enters into force in the EU, but that 
was exactly the argument against the orientation towards the new regime. 
Another argument was that most of the preparatory work for the Sarajevo 
Convention was finished before the Brussels I Recast was finally adopt-
ed. The result of these consideration was Protocol No. 3 to the Sarajevo 
Convention where it is stated that “The Contracting Parties undertake to 
observe the changes in the Council Regulation (EC) No. 44/2001 of 22 
December on jurisdiction and the recognition and enforcement of judg-
ments in civil and commercial matters and to harmonize the provisions 
of the Sarajevo Convention with these changes, to the extent possible.” 
The final draft of the version is identical to the Brussels I of 2001, with 
certain adaptations of the wording due to the fact that it is a multilat-
eral convention, and with inspiration for Protocols and Annexes drawn 
from the Lugano Convention.89 One of the influences from the confer-
ence from Novi Sad of 2009 is that the original Contracting Parties shall 
be members of the Central European Free Trade Agreement (CEFTA). 
Another influence is the Protocol No. 2 “On the uniform interpretation of 
the Convention and on the Standing Committee”, which is inspired by the 
Protocol. No. 2 to the Lugano Convention.90 Article I of the Protocol No. 
2 contains a very difficult obligation for the courts of the state parties to 
the Sarajevo convention, to pay due attention to the principles laid down 
by any relevant decision concerning the instruments referred to in the 
Preamble (Brussels I Convention,91 Lugano Convention, Brussels I Regu-
lation) rendered by the ECJ, by the courts of the Member States of the 
European Union and of states bound by the Lugano Convention. Since the 

 89 It cannot be excluded that some amendments will be made before ratification at 
one of the beforestanding meetings of the Ministries of Justice this year before ratificati-
on. 

 90 According to Art. 1 of the Protocol No. 2. The courts of the Parties to Sarajevo 
Convention when applying and interpreting this Convention shall pay due account to the 
principles laid down by any relevant decision concerning the provision(s) concerned or 
any similar provision(s) in the Brussels Convention, Brussels I Regulation or the Lugano 
Convention, rendered by the Court of Justice of the European Union and by the courts of 
the Member States of the European Union and of States bound by the Lugano Conventi-
on; Such provision, which is inspired by the Protocol with the same name to the Lugano 
Convention, is the result of the comparable position between the SEE states and the state 
parties to the Lugano Convention with regards to the jurisprudence of the ECJ at the time 
of the signing of the Convention; H. D. Tebbens, “Die eineitliche Auslegung des Lugano-
Übereinkommens“ (ed. Gerte Reichelt), fn. 54, 49.

 91 Convention on jurisdiction and the recognition and enforcement of judgments 
in civil and commercial matters of 16th September 1988, OJ 1972, L 299 43-44.
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information on these judgments is not easy to obtain by the courts of the 
SEE states, especially not in the local languages, it is expected that Art. 
1 of the Protocol No. 2 to the Sarajevo Convention at the beginning will 
be understood as a guideline allowing taking into account these decisions, 
rather than obliging to do so. The Standing Committee shall according to 
Art. 2 of the Protocol No. 2, among other tasks, provide support for the 
national courts who seek to achieve uniform interpretation in accordance 
with Art. 1 of the Protocol No. 2.

The Sarajevo Convention is expected to be ratified in 2016 and 
will be open for ratification for members of CEFTA and the parties to the 
Lugano Convention according to a simplified regime and any other states 
under the additional requirements taken from the Art. 72 of the Lugano 
Convention. Namely, according to Art. 71 of the Sarajevo Convention all 
other states need to communicate information of their judicial system, 
including information on the appointment and independence of judges, 
their internal law concerning civil procedure and enforcement of judg-
ments and their private international law relating to civil procedure. The 
official explanatory report was prepared by Dr. Christa Jessel Holst92.

5. CONCLUSION

The Brussels I found a variety of ways to influence the rules on 
jurisdiction, recognition and enforcement of foreign judgments in civil 
and commercial matters in the SEE countries. Notwithstanding the fact 
that solutions contained in Brussels I were tailored for strengthening the 
mutual trust of the Member States, the regulation of special and exclusive 
jurisdiction, prorogation agreements, and partly procedural aspects of the 
recognition and enforcement of foreign judgments, inspired lawmakers in 
the region to accept these provisions during legislative reforms. Bosnia 
and Herzegovina is unfortunately not able to reform its national PIL as 
this is currently the case in all other states in the region, because of its 
complex constitutional structure. The fear of providing additional con-
flicts of laws by adopting different PIL acts on the entity level and in 
Brčko District is preventing attempts to initiate an official reform of the 
national PIL act. Desire to increase the EU’s confidence in the ability of 
national courts to apply the EU Law, as well as the quality and practical 
significance of solutions contained in the Brussels I have encouraged the 
CEFTA countries to draft the Sarajevo convention which has almost iden-
tical wording to that of the Brussels I. This creates an interesting situation 
where two identical regimes of jurisdiction, recognition and enforcement 
of foreign judgments will, separately from one another, apply between 

 92 Max Planck Institute for Comparative and International Private Law.
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the Member States and the Lugano Convention signatories on the one 
hand, and the SEE states, aiming to join the EU, on the other hand, in a 
way that both regimes contain unfavorable solutions for the other group 
of countries, as they are considered third states. Thus, the EU Member 
States shall have the opportunity to feel the “third side” of the Brussels 
regime on their own skin. Taking into account the prolongation of pre-
accession period, it seems that time has come for the EU to provide privi-
leged relations with candidate countries in the area of   freedom, security 
and justice through the SAA. The reform of the Brussels I Regulation has 
led to some improvements with regards to the status of citizens residing 
outside the EU, but leaving aside the lis pendens solution, progress still 
remains modest. Consequently, the first reform of the Brussels I Regula-
tion has shown that one should not have too high expectations concerning 
future changes, because amending of such fundamental EU legislation 
does not fight only against the tradition of national legislation, but the 
tradition of its own legal acts as well.


