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DISPUTES BEFORE SERBIAN ARBITRAL INSTITUTIONS 

– CERTAIN SALIENT FEATURES OF THE NEW 
INSTITUTIONAL RULES

This paper presents a critical overview of recent changes of the institutional 
framework for arbitral dispute resolution in Serbia. The authors analyze differences 
between the rules of the two arbitral institutions seated in Serbia, and compare them 
with the rules of the major arbitral institutions in Europe. The paper focuses on 
issues related to arbitral jurisdiction, selection and appointment of arbitrators, rules 
of procedure and costs. Finally, the authors offer the view on how the existing short-
comings can be dealt with, including suggestions for improvement of overall legal 
framework for arbitration in Serbia.
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1. IN LIEU OF INTRODUCTION

Choosing paper topic for the publications about those who have 
turned a certain age (usually 70), or had unfortunately not reached such 
age at which a Liber Amicorum is published, is inevitably driven by two 
considerations. First, it should (evidently) be a topic of interest, at least 
for the author(s) of the paper, and preferably to a wider legal community. 
Second, it should be a topic which somehow relates to the personality or 
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the life’s work of the person whom the collection of essays is celebrat-
ing.

Such is the nature of the topic of our paper that, we feel, it man-
ages to fulfill such criteria. Serbian arbitral institutions (of which they 
are currently two) have recently promulgated new arbitration rules 
which deserve commentary. Moreover, Professor Gašo Knežević pre-
sided over both arbitral institutions in question (Belgrade Arbitration 
Center and the arbitral institution attached to the Serbian Chamber of 
Commerce). What is more, the later part of his career was to a large de-
gree devoted precisely to the development of those institutions – first of 
the Foreign Trade Court of Arbitration Attached to the Serbian Chamber 
of Commerce (hereinafter referred to as the FTCA), and later, follow-
ing his untimely departure from the FTCA, to the development of the 
Belgrade Arbitration Center (hereinafter referred to as the BAC). Mean-
while, Professor Knežević committed to promotion of arbitration within 
the curriculum of the University of Belgrade Faculty of Law, and it is 
currently a subject taught both on graduate and postgraduate level. In 
addition, Professor Knežević wholeheartedly supported the efforts of 
the young faculty members (which the authors of this paper once were) 
and students in preparation for the “world olympics” in arbitration – the 
Willem C Vis International Commercial Arbitration Moot. It is fair to 
say that the current crop of young arbitration practitioners in Belgrade 
have, to a large degree, all been touched by presence and guidance of 
Professor Knežević – either in the classes (where he taught arbitration 
law), or in the arbitral practice (where he frequently exercised his pow-
ers as an appointing authority to appoint those who do not belong to the 
proverbial ‘old boys club’).

When deciding on the comparative field against which the rules 
of the two arbitral institutions are to be compared, we had to limit our-
selves at some point, and limit roughly corresponds to the latest emana-
tions of the rules under which Professor Knežević most frequently acted 
as an arbitrator: 2013 Rules of the International Arbitral Centre of the 
Austrian Federal Economic Chamber in Vienna (hereinafter referred to 
as the VIAC Rules or Vienna Rules)1, 2012 Arbitration Rules of the In-
ternational Court of Arbitration of the International Chamber of Com-
merce (hereinafter referred to as the ICC Rules)2, 2012 Swiss Rules of 
International Arbitration of the Swiss Chambers’ Arbitration Institution 
(hereinafter referred to as Swiss Rules of the SCAI Rules)3 and the 2010 

 1 Available at: http://www.viac.eu/en/arbitration/arbitration-rules-vienna.
 2 Available at: http://www.iccwbo.org/products-and-services/arbitration-and-adr/

arbitration/icc-rules-of-arbitration/.
 3 Available at: https://www.swissarbitration.org/Arbitration/Arbitration-Rules-and-

Laws.
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United Nations Commision on International Trade Law Arbitration Rules 
(hereinafter referred to as the UNCITRAL Rules).4

On a more personal note, it is Professor Knežević who introduced 
us to the arbitral practice and who discussed all the nuances of the insti-
tutional rules he and we have encountered. In some more fortunate times, 
all of the below would have been discussed with him first, as we have 
always benefited immensely from his insight and experience.

2. HISTORY AND BACKGROUND OF THE SERBIAN 
ARBITRAL INSTITUTIONS

Foreign Trade Court of Arbitration at the Yugoslav Chamber of 
Commerce in Belgrade (hereinafter referred to as: the FTCA or the Court 
of Arbitration) was established in 1946.5 Its purpose was to provide an 
adequate alternative forum for resolution of foreign trade disputes, as the 
Yugoslav courts at the time were considered ill-equipped for such task. 
The first Rules of this institution were enacted, published6 and entered 
into force on 28 April 1947. This is why, although formally established 
in 1946, the year 1947 is deemed as the year when the first institutional 
arbitration in Yugoslavia started its work.

In the years that followed, the economic, social and constitutional 
changes in the former Yugoslavia brought a change of the FTCA’s name 
and the content of its Rules,7 leaving its essential features largely intact8. 

 4 Available at: http://www.uncitral.org/pdf/english/texts/arbitration/arb-rules-revi 
sed/arb-rules-revised-2010-e.pdf.

 5 Article 21 of the Decree on Commercial Chamber of Federal People’s Republic 
of Yugoslavia, The Official Gazette of FPRY, No. 103. On history of arbitral institutions 
in Serbia see Gašo Knežević, Institucionalna arbitraža u Srbiji, available at: http://www.
arbitrationassociation.org/institucionalna-arbitraza-u-srbiji/; Mirko Vasiljević, “Priroda i 
karakteristike Spoljnotrgovinske arbitraže pri Privrednoj komori Jugoslavije u Beogradu”, 
Arbitraža 1/2000, 3–4. For more information on the FTCA and BAC see: Vladimir Pavić, 
Milena Djordjević, “Novine u pravnom okviru za ADR u Srbiji”, Harmonius Journal of 
Legal and Social Studies in South East Europe 2014, 245–249; Milena Djordjević, “The 
Foreign Trade Court of Arbitration at the Serbian Chamber of Commerce (Serbia FTCA)”, 
World Arbitration Reporter International Encyclopaedia of Arbitration Law and Practice, 
2nd ed, Vol. 2 – National Arbitration Institutions (eds. L.Mistelis, L. Shore, S. Brekou-
lakis, H. Smit) Jurisnet, LLC, New York 2010; Dobrosav Mitrović, “Spoljotrgovinska 
arbitraža pri Privrednoj komori Srbije”, Arbitraža (2003), 122–129.

 6 The Official Gazette of the FPRY No. 26 of 28 March 1947.

 7 The current version of the Rules was published in the Official Gazette of the 
Republic of Serbia No. 58/16 of 22 June 2016. The previous versions of the Rules were 
published in 1947 (first), 1958, 1981, 1993, 1997, 2007 and 2014.

 8 The major change came about in June 2016 when the name of this arbitral 
institution was changed to the Permanent Arbitration at the Chamber of Commerce and 
Industry of Serbia (hereinafter referred to as: the PA), and its jurisdiction was extended 
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Although there have been several cases where the jurisdiction of the 
FTCA tribunal was challenged on premise that since the SFRY ceased to 
exist, the arbitral agreements calling for arbitration before the FTCA at 
the SFRY Chamber of Commerce had also became invalid,9 such argu-
ments were repeatedly rejected in practice.10 The FTCA remained a per-
manent court of arbitration, international in terms of both its jurisdiction 
and work (it allows the application of foreign law including foreign pro-
cedural law; arbitrators need not be Serbian nationals; parties’ representa-
tives may be foreign nationals etc.), a non-specialized institution (open 
for resolution of all kinds of international commercial disputes), and open 
to all interested parties, private institution, autonomous and independent 
in its work from the State or its instrumentalities.

The case-load in the first years of the FTCA operation has been 
rather small (see table below), however only several years later its practi-
ce started to flourish, so that by the 25th anniversary of its foundation the 
annual number of claims filed exceeded 300 cases—which is a significant 
number not only by past, but present standards as well.

to include, not only disputes arising out of international trade, but also domestic disputes 
(Article 1 of the PA Rules).

 9 The continuity of the Serbian FTCA with the Yugoslav FTCA established in 
1947 was rejected in one Croatian court decision where the enforcement of the FTCA 
award was refused for the reasons of invalidity of the underlying arbitration agreement 
that called for resolution of disputes before, to the Court’s view, non-existing institution 
– The Foreign Trade Court of Arbitration at the Yugoslav (SFRY) Chamber of Commerce 
(decision of the High Commercial Court in Zagreb, No. Pž 957/92, published Croatian 
Arbitration Yearbook 2/1995, 209). One German court, on the other hand, found no rea-
son to deny recogntion and enforcement of a similar FTCA award made after the dis-
solution of the SFRY but based on an “old” arbitration agreement calling for jurisdiction 
of the Court of Arbitration before the SFRY Chamber of Commerce (decision of District 
Court Hamm of 6 July 1994, 2o U 162/93, published in 1995 IPRax 386). The Court 
emphasized that the change of sovereignty does not affect the validity of an arbitration 
agreement.

 10 Arbitrators in those cases repeatedly stated that “the existence and work of one 
arbitration court is not tied to the existence or dissolution of a state nor to legal sover-
eignty of a state ...” (FTCA Award No T-13/97 of 8 December 1998, also FTCA Award 
No. T-165/91 of 7 June 1996), that “the arbitration court is not a state institution and its 
status is not tied to the issues of state succession” (FTCA Award No. T-43/92 of 29 May 
1998) and that “no arbitral institution is a state institution and it does not follow the fate 
of the country in which it is situated. Its competence in the settlement of disputes is based 
on the agreement of the contracting parties” (FTCA Award No. T-10/95 of 28 March 
1997).
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P����� N����� �� C���� F���� A������ ��� Y���

1947–1950 14 3

1951–1960 580 58

1961–1970
1244 including Fair disputes11

655 excluding Fair disputes 

124

65

1971–1980
2617 including Fair disputes

814 excluding Fair disputes 

261

81

1981–1990
3017 including Fair disputes

1232 excluding Fair disputes 

301

123

1991–2000
585 including Fair disputes12

340 excluding Fair disputes 

58

34

2001–2010 242 24

2011–2015 71 14

1112

Table 1. Statistics of the FTCA13

Following the dissolution of the SFRY, the caseload of the FTCA 
plummeted, as the market shrunk and the UN sanctions crippled the 
economy of the Federal Republic of Yugoslavia. After 2001 a modest im-
provement took place, but the current caseload is only a fraction of what 
it used to be. A final transformation of the institution took place recently 
– it was renamed into Permanent Arbitration at the Chamber of Com-
merce and Industry of Serbia (hereinafter referred to as: PA)14, extended 

 11 The Belgrade Fair was founded in 1958. The work of other Fairs in former 
Yugoslav republics was also developing at that time. They soon became the largest user 
of the FTCA services by filing requests for arbitration for unpaid rent of foreign lessees 
of their exhibition space. The first such case was filed in 1961, whilst this practice ceased 
in 1993. These cases amounted to 18.8% FTCA caseload in 1963 and up to 87.32% in 
1980. In the meantime, the number of cases filed by Belgrade and other Fairs from former 
Yugoslavia approximately amounted to half of the FTCA’s caseload.

 12 The significant reduction of the number of disputes starting from 1991 onwards 
is a reflection of the dissolution of the SFRY, the ongoing civil war and economic san-
ctions imposed on Serbia. Also, given that former Yugoslav republics have set up their 
international arbitration centers at that time, the commercial entities from these newly 
independent countries ceased being the regular users of the FTCA services.

 13 The annual statistics of cases filed in the PA Archives were obtained from the PA 
Secretariat.

 14 Article 66 of the PA Rules stipulates that all arbitration clauses calling for juris-
diction of the FTCA or Permanent Elected Court (once dealing with domestic arbitration) 
shall be interpreted as clauses calling for jurisdiction of the PA.
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its jurisdiction to domestic disputes as well (absorbing Permanent Court 
of Arbitration which was also attached to the Chamber and dealt with 
domestic disputes between Chamber members exclusively) and promul-
gated new rules to that effect.15

In 2013 a new permanent arbitral institution was established in Ser-
bia – Belgrade Arbitration Center (hereinafter referred to as: BAC).16 Its 
rules, designed to handle both international and domestic disputes, en-
tered into force on 1 January 2014.17

History of the Belgrade Arbitration Center is closely linked to the 
history of the Serbian Arbitration Association – a voluntary, non-govern-
mental and non-profit association of legal professionals and other indi-
viduals that currently gathers over 60 members – attorneys, university 
professors and lecturers, judges and commercial lawyers from Serbia and 
abroad with expertise in domestic and international arbitration. The Asso-
ciation was established in 2013, for the purposes of “promoting arbitra-
tion as a mechanism for dispute settlement, supporting the development 
of the arbitration law and practice in Serbia and the region as well as 
educating and raising public awareness of the importance of arbitration 
and alternative dispute resolution mechanisms.”18 The membership in the 
Association is open to graduate lawyers and arbitration practitioners not-
withstanding their nationality or age.19

The main activities of the Arbitration Association are focused on 
further enhancement of education in the field of arbitration, including 
organizing and executing professional training sessions, conferences, 
seminars, workshops and programs for professional development of its 
members and interested third parties. However, one of the main ideas of 
establishing the Association was also to set up an arbitration institution 
(BAC), completely independent of the state, and insulated from the po-
litical changes and upheavals which have, on several occasions, spilled 
over into the Chamber of Commerce and affected operation of the arbitral 
institutions. Providing an alternative dispute resolution forum completely 
detached from the State and parastatal entities seemed like an important 

 15 Article 1 of the PA Rules.

 16 The legal basis for its establishment can be found in Article 6(2) of the Law on 
Arbitration (The Official Gazette of the Republic of Serbia No. 46/2006), which provides 
that institutional arbitrations can be set up by chambers of commers, profesional associa-
tions and non-govermental organitations.

 17 For an overview of the BAC Rules see Garry Born, Marija Šćekić, Belgrade 
Arbitration Center adopts BAC Rules, 6 May 2014, available at: http://kluwerarbitration-
blog.com/2014/05/06/belgrade-arbitration-center-adopts-bac-rules/.

 18 See: http://www.arbitrationassociation.org/en/about/.
 19 The admission criteria are regulated under the Article 7 of the Statute. See: 

http://www.arbitrationassociation.org/en/about/statute-of-the-association/.
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contributor to promotion of arbitration friendly environment in Serbia, 
and the lack of such institution was one of the objections often raised by 
foreign companies doing business in Serbia.

BAC has managed to position itself relatively quickly on the re-
gional market and abroad. Its model clauses appear to have been included 
in a number of contracts already. Only a year and a half after the prom-
ulgation of the BAC Rules the first cases were filed, a total of three for 
2015. All of them were international, and all were resolved well within 
the six-months period envisaged by the BAC Rules.

3. BASIC INFORMATION

3.1. Model clauses

In the arbitration practice of the authors of this paper, pathological 
arbitration clauses significantly outnumber those that are written as they 
should have been. This is particularly so when it comes to low-value ar-
bitrations in Serbia, where arbitration clauses are often an afterthought. 
Hopefully, the ever easier access to online data should encourage use of 
the model clauses, but their current use is scarce. In any event, both the 
BAC Rules and the PA Rules provide model clauses, and some differ-
ences are readily apparent.

The BAC recommends to negotiating parties that they include the 
following arbitration clause in their contract:

“All disputes arising out of or in connection with the present 
contract shall be finally settled by arbitration organized in accord-
ance with the Rules of the Belgrade Arbitration Center (Belgrade 
Rules).”20

Further, the recommended clause adds additional options parties 
may consider: the number of arbitrators (one or three); the place of arbi-
tration shall be (town and/or State); the language to be used in the arbitral 
proceedings (with indication that it should preferably only one language); 
and a possible choice of applicable substantive law shall be. The clause 
itself, as well as the additional options, contains nothing unusual, and 
looks similar to many of the model clauses offered by the arbitral institu-
tions.

The PA model clause is shorter, and does not include additional 
options. However, its phrasing, borrowed from the prior model clauses 

 20 In Serbian language: “Svi sporovi koji nastanu iz ovog ugovora ili u vezi s njim 
konačno se rešavaju arbitražom organizovanom u skladu sa Pravilnikom Beogradskog 
arbitražnog centra (Beogradska pravila).”
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which have accompanied the rules of the FTCA, contains one striking 
difference:

“The parties agree that any dispute arising out of or in con-
nection with the present contract shall be finally settled by the Per-
manent Arbitration at the Chamber of Commerce and Industry of 
Serbia by application of its Rules.” (emph. added) 21

The survival of this phrase is probably due to inertia, as its wording 
flies against the nature of the arbitration and the role of an arbitral institu-
tion, instantly communicating a wrong message to those who contract for 
arbitration services. It is not the institution that decides the case. Rather, 
it is the arbitrators (or a sole arbitrator) who, upon mandate given to them 
directly by the parties (or by the institution acting upon prior instruction 
of the parties) decide the case. Institution is, after all, there to provide a 
set of protocols to which the parties contract when selecting institutional 
rules. One can go on and on as to why driving the concept of the institu-
tion as a decision-maker is a non-sequitur (e.g. one would have to be able 
then to challenge independence and impartiality of the institution, etc.).22

3.2. Arbitrators

3.2.1. Nationality and qualifications of an arbitrator

According to the Serbian Law on Arbitration23, which is modeled 
upon the 1985 UNCITRAL Model Law on International Commercial Ar-
bitration (hereinafter referred to as ML), and the pertinent PA and BAC 
Rules, any natural person having contractual capacity, irrespective of his 
nationality, may act as an arbitrator in Serbia.

An arbitrator must possess the qualities agreed upon by the parties. 
An arbitrator must be impartial and independent in relation to the parties 
and to the subject matter of the dispute. An arbitrator may not be a person 
sentenced to an unsuspended sentence of imprisonment while the conse-
quences of the conviction are in effect (Article 19 Law on Arbitration).

For a long time, FTCA used the ‘list’ system which (in various 
versions) prevailed among Eastern European arbitrations attached to the 
national chambers of commerce. FTCA take on the matter was that the 

 21 In Serbian language: “Stranke su saglasne da svaki spor u vezi ovog ugovora 
bude konačno rešen od strane Stalne arbitraže pri Privrednoj komori Srbije uz primenu 
njenog Pravilnika.” It is interesting to note that the Serbian version of the recommended 
clause omits ‘arising out’ and limits itself to ‘dispute to those ‘in connection with’ the 
contract in question.

 22 Compare this phrasing with the model clauses of the ICC, VIAC, SCAI and 
other institutional arbitrations available at their web-sites.

 23 The Official Gazette of the Republic of Serbia No. 46/06.
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parties could appoint those who were not on the list only as ‘wingman’ 
arbitrators in the tribunal, and such appointment was subject to approval 
of the FTCA Board. Sole arbitrators and presidents of the tribunals, how-
ever, had to be chosen or appointed from the list.24

This restriction was abolished in 2014.25 The FTCA and now the 
PA, however, maintains the list of “persons with appropriate qualifica-
tions to act as arbitrators”, which is not binding on the parties or the 
arbitration institution.26 The “appropriate qualifications” referred to in the 
list are not further elaborated.

BAC Rules did not contain similar restrictions. BAC maintains no 
list of the arbitrators. The parties are free to appoint anyone they wish, 
and so are the co-arbitrators when nominating the chair person. However, 
such appointment (i.e. nomination) is subject to confirmation of the BAC 
Board. In cases where the parties (or arbitrators) fail to make an appoint-
ment, it lies in the hands of the President of the Board/BAC.

After the abolishment of the binding list, the FTCA had subscribed 
to a similar solution (confirmation by the Board). However, the new PA 
Rules abandon such solution: there is no prior screening of the Board and, 
following an appointment arbitrators can only be challenged/objected to 
by the parties.27 This rule was apparently introduced in other to expedite 
the proceedings as the confirmation procedure on occasions took more 
than a month, which significantly impacted the overall duration of the 
proceedings28 (confirmation was never denied according to the informa-
tion presented to us). However, this solution appears to fix a problem 

 24  Other restrictions, like the requirement of domestic nationality for arbitrators 
sitting under FTCA Rules was abolished as early as 1967.

 25 Until 2014, a presiding arbitrator in a three-arbitrator panel or a sole arbitrator 
had to be selected from the List of Arbitrators maintained by the FTCA. The rationale be-
hind this provision was the FTCA’s responsibility to safeguard the quality of its decision-
making by ensuring participation in this process by persons who are highly qualified and 
renowned. The last published List contained the names of dozens of persons from Serbia 
and from abroad, coming from neighbouring countries, EU countries, Switzerland, Rus-
sia, Ukraine, USA etc. The professional profile of these arbitrators was limited to persons 
with legal education coming from universities, private practice and corporate environ-
ment, although legal education of an arbitrator is not a prescribed requirement under the 
Serbian Law on Arbitration. Previous Lists of the FTCA, including the very first one, 
contained names of people with different professional backgrounds, including engineers 
and economists.

 26 Article 5, paras. 6 and 7 of the PA Rules.

 27 This can be done either by filing of an objection to an arbitrator upon receipt of 
a notice of his/her appointment (Article 19(3)), which is then to be decided by the Board, 
or by filing a request for challenge of an arbitrator, which is also to be decided by the 
Board of the PA (Article 22).

 28 Mirjana Cukavac, “Stalna Arbitraža pri Privrednoj komori Srbije”, Pravo i 
privreda 1–3/2016, 60.
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which is easy to rectify through e.g. electronic board meetings by in-
troducing a shortcut which might provide a fertile ground for deliberate 
disruption of the proceedings (by e.g. introducing manifestly unsuitable 
persons with the intention to provoke his/her challenge, or worse – when 
both parties engage in sham proceedings).

Both the BAC and the PA rules restrict the situations in which the 
Board members can be appointed to serve as arbitrators. BAC Rules state 
that the President and the Vice-President of the BAC may only be ap-
pointed to serve as presiding arbitrators or sole arbitrators. The Presi-
dent cannot appoint himself/herself as presiding or sole arbitrator.29 Board 
members can be appointed by the parties and by the President in lieu 
of a defaulting party or as a replacement arbitrator. PA employs a simi-
lar system.30 While these express restrictions of appointment and self-
appointment of leading officers as arbitrators might appear unusual (as it 
normally operates as an unwritten best practice), they have been included 
(first in the BAC Rules and later in the PA Rules) in order to further en-
sure the local users that the institutions will not be used to serve personal 
goals.

3.2.2. Number of arbitrators

Serbian Law on Arbitration specifies that the number of arbitrators 
has to be odd (Article 16(2)). Parties often fail to specify such number, 
and the fill-in provisions of the two institutions offer a different take on 
the problem.

Both sets of rules center on EUR 50.000 as perceived threshold 
below which the claims are to be regarded as small. Small claims are to 
be decided by a sole arbitrator. However, where the PA Rules treat that 
as a hard and fast rule, the BAC Rules do not. Under the PA Rules, in 
absence of party agreement, every dispute below EUR 50.000 will end 
up before a sole arbitrator, and every dispute above 50 thousand before a 
tribunal (Article 15). In the BAC proceedings, the BAC board refer the 
dispute below EUR 50.000 to a sole arbitrator “as a rule” unless specific 
circumstances of the case warrant otherwise (Article 15). This “safety 
valve” is meant to work both ways, but its primary intended use was to 
avoid lengthy (and under the BAC rules, more costly) constitution of a 
three-member tribunal in situations where the value in dispute is small 
or, irrespective of the value of the dispute, the dispute does not appear to 
be complex. This would often be a case where a party seeks payment of 
unpaid sums and respondent does not contest neither legal basis nor the 
amount of such a claim, or fails to take part in the proceedings. As the 

 29 Article 15 of the BAC Rules.

 30 Articles 5(5), 16(3) and 17(5) of the PA Rules.
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statistics below show, very small claims make a preponderant part of the 
arbitration practice before institutional arbitrations based in Serbia.

The value involved in cases decided by the FTCA varies from sev-
eral thousands to several millions of Euros.31 Approximately one half of 
these cases were small, and were consequently decided by sole arbitra-
tors, who were, in most cases, appointed by the Chairman of the FTCA 
since the parties failed to agree on an arbitrator. The same trend has been 
noted in appointing the Chairman of the arbitral tribunal, since the party 
appointed arbitrators rarely agree on the Chairman of the tribunal.32

In the three cases decided so far by the BAC, two were decided 
by a sole arbitrator (both were under the EUR 50.000 threshold) and one 
case (a claim of almost EUR 1.5. million) by a three-member tribunal.33

3.2.3. Appointment in multi-party arbitrations

Article 18 of the PA Rules stipulates that where there are multiple 
claimants and/or respondents in a dispute, they shall agree in advance on 
joint appointment of an arbitrator. The same rule is provided in Article 
18 of the BAC Rules. The significant difference, however, exists where 
the multiple claimants/respondents fail to make such a joint appointment. 
Whilst under the PA Rules, in such a situation the joint arbitrator will be 
appointed by the Chairman, whereas the other party’s right of appoint-
ment is intact, under the BAC Rules in such a situation the President 
shall appoint the entire arbitral panel. This, however, does not prevent 
reappointment of the arbitrator who has already been appointed or his/
her designation as the presiding arbitrator.34 The rationale to this rule is 
the same like that of the 2010 UNCITRAL Rules – to level the playing 
field for the parties and allow a situation where a party who finds itself 
together with the others (usually at the receiving end of a claim) feels that 
the other side had more say in determining composition of the tribunal. 
This solution is nowadays widely (although not unanimously) followed 
in institutional rules in order to avoid the address the issues raised in the 
Dutco case, decided by the French Court of Cassation in 1992, where an 
arbitration award was annulled as the court found a breach of equal treat-
ment of the parties in a case where the claimant’s right to appoint an ar-
bitrator was upheld, but the right of multiple respondents (who could not 

 31 In the period of 2005–2011, the value of the disputes resolved under the FTCA 
Rules was: in 53% of the cases below EUR 50.000, in 34% of the cases from EUR 50.000 
– 1.000.000, and in only 12% of the cases it amounted to over EUR 1.000.000. 

 32 The annual statistics of cases filed in the PA Archives were obtained from the PA 
Secretariat

 33 This information was obtained from the BAC Secretariat. As a curiosity, one of the 
sole arbitrators was actually appointed by the parties.

 34 Article 18 of the BAC Rules.
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agree on an arbitrator) was not, and the arbitrator was instead appointed 
by the institution.35

4. JURISDICTION

4.1. Arbitration agreement

According to Article 7 of the PA Rules, the jurisdiction of the PA 
may only be established by an agreement concluded by the parties in 
writing. Such an agreement may be concluded with regard to a particular 
dispute or with regard to future disputes that may arise out of a particular 
legal relationship. PA Rules go on to state when the agreement is deemed 
to be in writing, 36 essentially copy-pasting provisions of the Law on Ar-
bitration. This reflexive reference is difficult to understand, as the statu-
tory provisions would operate irrespective of what the Rules provide, and 
locating the seat of arbitration outside of Serbia would subject arbitration 
to a potentially different rules applicable to the form of the agreement.

Unlike the PA Rules, which replicate to a large extent the provi-
sions of the Law on Arbitration on formal validity of an arbitration agree-
ment, the BAC Rules are silent on the matter. It has been explained that 
this is to accommodate the application of the rules in a different legal set-
ting i.e. where the parties have agreed to arbitrate under the BAC Rules, 
but the place of arbitration is agreed to be somewhere outside Serbia. As, 
in such an instance, it may be that the legal seat of the tribunal is set to be 
in a country that does not require arbitration agreements to be in a written 
form37, such a requirement, if set by the Rules, would have a limitative 

 35 See James Castello, “UNCITRAL Arbitration Rules, Section II, Article 10” 
Concise International Arbitration, 2nd edition (ed. Loukas A. Mistelis), Kluwer Law In-
ternational, the Hague 2015, 200; Jean-Louis Delvolvé, “ Multipartism: The Dutco Deci-
sion of the French Cour de cassation”, Arbitration International Vol.9, Issue 2 (1993), 
197–202; M. Bühler, M. Feit, “Article 8”, Swiss Rules of International Arbitration Com-
mentary, 2nd ed., (eds. T. Zuberbühler, C. Müller, Philipp Habbeger), Schulthess/Juris, 
Zurich/Huntington 2013, 111–121; Maja Stanivuković, Međunarodna arbitraža, Beograd 
2013, 174. For a somewhat different position see Stefan Kroell, Siemens – Dutco Revisit-
ed? Balancing Party Autonomy and Equality of the Parties in the Appointment Process in 
Multiparty Cases, available at: http://kluwerarbitrationblog.com/2010/10/15/siemens-dut-
co-revisited-balancing-party-autonomy-and-equality-of-the-parties-in-the-appointment-
process-in-multiparty-cases/

 36 If concluded in an exchange of messages through a means of communication 
which provides a written record of the parties’ agreement, notwithstanding whether the 
messages have been signed by the parties. An arbitration agreement is also deemed to 
have been validly concluded when the parties in a written agreement make a reference to 
a document containing an arbitration agreement (general conditions for conclusion of a 
contract, text of another contract, etc.), provided that the purpose of such reference is to 
make the arbitration agreement part of the contract.

 37 The UNCITRAL Model Law on International Commercial Arbitration, as 
amended in 2006, subsequent to enactment of the Serbian Law on Arbitration, introduces 
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effect on the parties. In addition, on the assumption that even the Serbian 
law changes to this effect, the lack of a provision regulating form of an 
arbitration agreement would immediately accommodate the Rules to the 
new letter of the Law without the need to undergo official changes of the 
Rules.

4.2. Arbitrability

4.2.1. Subjective arbitrability

According to the Law on Arbitration any natural or legal person, 
including the State, its instrumentalities, institutions and companies in 
which the State has a property interest, may agree to arbitration, provided 
that they have the capacity to be a party in the civil procedure pursuant to 
the provisions of the statute regulating civil procedure (Article 5).

So far, the majority of the arbitration agreements calling for juris-
diction of the FTCA have been concluded between a Serbian (Yugoslav) 
and a foreign company. However, there are instances, where the FTCA’s 
jurisdiction has been stipulated by two foreign companies.38 The FTCA 
archives reveal that such practice was recorded on only two occasions in 
the past 12 years.39 In all three instances that BAC dealt with so far, the 
jurisdiction of the BAC was agreed upon between a Serbian and a foreign 
company.

4.2.2. Scope of disputes administered

The PA settles disputes arising out of domestic transactions and 
international business disputes if its jurisdiction is agreed upon in accord-
ance with the PA Rules.40 BAC, on the other hand, stipulates that its rules 
govern the arbitral proceedings whenever the parties have agreed on the 
BAC Rules.41 Thus, BAC does not make any reference as to the national-
ity of the parties or type of dispute involved, as it aims to regulate each 
an any dispute whose resolution is by contract being referred to the BAC, 
as long as resolution of such a dispute by arbitration is allowed under the 
applicable lex arbitri.

an option for the countries to introduce in their laws a no-form requirement for arbitration 
agreement (Article 7, Option II). 

 38 The first FTCA award settling a dispute between two foreign companies (Italian 
and Bulgarian) was made in 1963.

 39 The FTCA Award No. T-17/03 of 27 September 2004 was made in a dispute 
between Russian and Swiss companies; the FTCA Award No. T-14/07 of 23 May 2008 
was made in a dispute between Cypriot and Italian companies.

 40 Articles 1 and 6 of the PA Rules.

 41 Article 1 of the BAC Rules.
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It remains unclear from the wording of the PA Rules whether a 
“business relations” requirement is required both for domestic and for 
international disputes, or to international disputes solely. Given the dif-
ference in definition of commercial/business and “civil” transactions set 
by Serbian Law on Contracts and Torts (hereinafter referred to as LCT),42 
and the difference in deciding on jurisdiction between courts of general 
jurisdiction and commercial courts, if a “business relations” requirement 
is needed for domestic disputes as well, this would significantly limit 
the jurisdiction of the PA. As the PA Rules have just recently been en-
acted, concentrating the jurisdiction of the PA to both international and 
domestic disputes (once decided by different institutional arbitrations at 
the Chamber of Commerce and Industry of Serbia), the interpretation of 
this provision in practice is yet to be seen. For whatever it is worth, the 
term “business relations”, was interpreted rather widely under the former 
FTCA rules.

4.3. PA peculiarities – Board’s role in deciding on jurisdiction

The two sets of rules differ starkly on their treatment of the pre-
screening of the arbitration agreement and the role of the Board in decid-
ing on jurisdiction.

According to Article 10 of the PA Rules, if the respondent contests 
the existence of an arbitration agreement or fails to submit an answer 
to the claim before the PA, the case shall be referred to the Board to 
establish whether the documents submitted by the claimant contain an 
agreement on the jurisdiction of the PA. If the Board finds that the docu-
ments submitted by the claimant contain an agreement on the jurisdiction 
of the PA, the arbitration will proceed even if the other party refuses to 
participate therein. The decision of the Board does not prejudice the final 
decision regarding the existence and validity of an arbitration agreement. 
The examination is done prima faciae.43

Article 11 of the PA Rules stipulates that if the Board does not find 
that the documents submitted by the claimant contain an agreement on 
the jurisdiction of the PA, the PA Secretariat will invite the respondent to 
state, within the period of 30 days from the date of receipt of the request, 
whether it accepts the jurisdiction of the PA. If the respondent fails to re-
ply, or refuses to accept jurisdiction, the Secretariat of the PA will notify 
the claimant that the arbitration cannot proceed.

No similar rules exist under the BAC Rules. During the drafting 
procedure, a similar provision to the one contained in the PA was consid-
ered and rejected on the basis that – although present in some institutional 

 42 The Official Gazette of the SFRY No. 29/78 with later amendments.

 43 On critisism of this provision see M. Stanivuković, 214–215.
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rules – it is absent from the vast majority of them. As the decision mak-
ing is with the arbitrators, they are the ones who should decide on their 
jurisdiction, and the Board of the BAC should have a limited support role 
restricted mostly to appointment, confirmation and challenge functions.

Another peculiarity of the PA Rules, which existed in the prior 
FTCA Rules as well, can be found in its Article 12. According to this 
provision, the PA may “decline jurisdiction” to settle a dispute even if 
“its jurisdiction has been stipulated”, if the arbitration agreement or the 
underlying contract contain provisions which are inconsistent with the 
powers of the PA and its principles, or if the requests and actions of par-
ties during the proceedings are such as to make the normal conduct of the 
arbitral proceedings impossible. A decision to decline jurisdiction is taken 
by the Board.44

It has been said that this provision was included in the text of the 
FTCA Rules in order to ensure the integrity of the institution. There have 
been several cases where respondents invoked this Article,45 but the FTCA 
tribunals, to the best of our knowledge, so far never declined jurisdiction 
on this basis.

This provision is difficult to analyze without falling back to the con-
ceptual problems which the PA Rule wrestle with from the very model 
clause. Namely, Article 12 cannot be about “jurisdiction”, but may be about 
institution’s refusal to administer dispute. The problem with such decision 
is the fact that, unlike an arbitration award, the decision of the Board is not 
equivalent to a final court judgment, so the issue of “jurisdiction” remains 
effectively unsettled, as the “jurisdiction” is not challenged, but simply de-
clined. Second, the design of the article contemplates Board’s intrusion 
into arbitration process during the proceedings (“requests and actions of 
the parties during the proceedings”), effectively bypassing the authority of 
the tribunal.46

 44 Unlike the current PA Rules and the 2014 FTCA Rules, the 2007 FTCA Rules 
left the decision on declining of jurisdiction to the Board, if it was made before the con-
stitution of an arbitral tribunal, whereas after the constitution of the arbitral tribunal — it 
lay in the hands of an expanded tribunal (Article 17(2)).

 45 E.g. in the FTCA Award No. T-7/99 of 20 November 2001 the Respondent asked 
the tribunal to decline jurisdiction on this basis given that he was the only person against 
whom the claim was directed and according to him it would be necessary to include other 
participants of the underlying business transaction on the respondent’s side in order to en-
able normal conduct of the arbitral proceedings. The tribunal did not find Respondent’s 
request justified. 

 46 See also: M. Stanivuković, 214–215.
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4.4. Deciding on Jurisdiction – The competence-competence principle 
and severability

The well established principles of Arbitration Law of competence-
competence and severability have been adhered to in the FTCA practice 
even before they have been codified by the Law on Arbitration (Article 
28) and the PA Rules (Articles 9 and 13). BAC Rules contain no such 
provision in line with their general attitude in avoiding duplication of 
the already applicable provisions of the lex arbitri. Both sets of rules, 
however, stipulate that the arbitration tribunal or the sole arbitrator have 
jurisdiction to decide on a plea contesting jurisdiction.47

4.5. A plea contesting jurisdiction

The BAC rules provide that a plea contesting the jurisdiction of the 
arbitral tribunal or sole arbitrator can be raised no later than in the first 
written submission of the party which raises the plea, or in absence of a 
written submission, at the first hearing following the submission of the 
claim, counterclaim or claim for the purpose of a set-off against which 
the pleas is raised.48 The BAC Rules, thus, envision the situation that 
not only respondent but claimant as well may be interested in contest-
ing jurisdiction of the panel when it comes to counterclaims and set-off 
requests.

The PA Rules, on the other hand, give the right to raise a plea con-
testing jurisdiction in the answer to the claim or in another submission 
before the hearing, or at the hearing itself where no answer to the claim 
has been given.49 One may find that this “gap” may be filled by analo-
gous application of Art. 14 when dealing with counterclaims, as the PA 
Rules allow for such application (Art. 27(3)).

Unlike the PA Rules, BAC Rules also specify that a party might 
raise a plea that the arbitral tribunal had exceeded the scope of its author-
ity can be raised. This mimics Article 16(2) ML which also distinguishes 
between issues of jurisdiction and exceeding of the scope. Slight differ-

 47 Article 14 of the PA Rules; Article 14 of the BAC Rules. Until the 2014 changes 
of the FTCA Rules, the plea contesting jurisdiction was, before the FTCA, being decided 
by an expanded tribunal consisting of five (or three in case of a sole arbitrator) members. 
In addition to the members of the arbitral tribunal (or sole arbitrator), the expanded tri-
bunal also includes the Chairman and Vice-Chairman of the FTCA. Such a solution was 
very problematic on many levels, but especially when the decision on jurisdiction was 
contained in the final award. As only the members of the tribunal were to sign a final 
award, it would not bear signatures of all persons who were deciding on jurisdiction, 
nor could the additional members of the jurisdictional panel participate in writing of the 
award and its reasoning. See V. Pavić, M. Djordjević (2014), 250.

 48 Article 14 of the BAC Rules.

 49 Article 14 of the PA Rules.
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ence in wording “has exceeded” (BAC Rules) vs. “is exceeding” (ML) 
does not infer a different intention of the drafters. However, unlike the 
ML which summarily sets the time limit for such plea as “as soon as the 
matter which exceeds the scope is raised”, the BAC Rules require the 
plea to be raised “without delay in the first written submission, or at the 
first hearing after the scope of authority has been exceeded, or the claim 
leading to the excess of authority has been made”.50 This somewhat more 
elaborate rule was introduced in order to cover a multitude of situations, 
including those where the transgression of authority originates from the 
tribunal itself.

In both instances, BAC Rules give the tribunal the right to allow 
for a later plea “if it considers the delay justified”.51 PA Rules, on the 
other hand, contain a general provision to this effect in Article 33 which 
allows for any and all time limits set by the PA Rules to be extended at 
the request of the parties in “justified circumstances”, provided that such 
a request, reasoned and supported by appropriate evidence, is filed not 
later than on the last day of the original time limit. Whether such an ex-
tension is justified is left for the tribunal to decide, whilst taking care that 
the proceedings are not unnecessarily delayed.

5. ARBITRAL PROCEDURE

5.1. Commencement of Proceedings

According to both the Law on Arbitration and the PA Rules, the 
arbitral proceedings commence on the day when the institution receives a 
Request for Arbitration or a Statement of Claim52. The PA Rules further 
state, that arbitral proceedings may commence without a prior mediation 
procedure.53

Under the BAC Rules, only when Statement of Claim is submitted 
shall the proceedings be considered as initiated.54 This was done for sev-
eral reasons. First, as the statistics show, most of the arbitration disputes 
before arbitration institutions based in Serbia are relatively simple and 
of small value. This usually translates to one round of exchange of sub-

 50 Article 14(3) of the BAC Rules.

 51 Article 14(4) of the BAC Rules.

 52 Article 38 of the Law, Article 25(1) of the PA Rules. 

 53 Article 24 of the PA Rules.

 54 Article 11(1) of the BAC Rules. Similarly, see Article 7 of the VIAC Rules. 
Article 3 of the UNCITRAL Rules provides for commencement of the proceedings when 
respondent receives a notice of arbitration, which is in line with their intended purpose, 
i.e. use in ad hoc arbitrations. However, Swiss Rules provide, like PA Rules, that a pro-
ceedings may be commenced by mere notice of arbitration (Article 3).
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missions, and often the respondent’s default. Coupled with the fact that 
the BAC Rules (unlike the PA Rules) do not contain special provisions 
for expedited proceedings, an immediate statement of claim was seen as 
beneficial for the expediency of the proceedings. It is worth nothing that, 
pursuant to Article 388 LCT lodging of the request for arbitration would 
have been sufficient to stop the running of the statute of limitations. Nev-
ertheless, and especially in purely domestic relationships, it was felt that 
requesting a statement of claim as the initial document would provide 
additional clarity to the parties with respect to the running of the statute 
of limitations.

5.2. Written submissions

The PA Rules require submitting initiating documents in five 
copies,55 whereas BAC Rules give to the claimant an alternative as they 
provide for either submission of five (hard) copies or for a submission by 
e-mail.56 If there are multiple parties as respondent, then an extra copy for 
each of the respondents needs to be submitted, if hard copies are being 
submitted.57

Under the PA Rules these written submission need to be submitted 
in the language agreed upon by the parties or, failing such agreement, in 
Serbian language and in the language of the contract that exists between 
the parties.58 Imposing an obligation to a party to submit its written sub-
mission in Serbian language (and the language of the contract), failing 
parties agreement to the contrary, imposes significant burden on foreign 
parties as it significantly raises their costs, especially in cases where a 
large number of written documents is to be submitted in support of its 
claim/defense.59 With such concerns in mind, the BAC Rules, like the 
rules of other international arbitration institutions,60 call for submission 
of the Statement of Claim in the language agreed upon by the parties as 
the language of the proceedings, or, absent such an agreement, in either 
Serbian or in English language.61

Unlike the PA Secretariat which sends the request for arbitration 
or the statement of claim with enclosed documents to the respondent for 

 55 Article 25(2) of the PA Rules.

 56 Article 11(2) of the BAC Rules. 

 57 Article 25(6) of the PA Rules, Article 11(2) of the BAC Rules.

 58 Article 25(5) of the PA Rules.

 59 On obscurities of former FTCA Rules when it comes to language see Tibor 
Varady, “O jeziku arbitraže”, Arbitraža (2003), 11–27; M. Stanivuković, 185.

 60 E.g. Article 5 of the VIAC Rules provides for correspondence in either German 
or English.

 61 Article 5(2) of the BAC Rules. 
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his answer only upon full payment of the registration fee and the ad-
vance of costs62 (which, under the PA Rules are to be advanced in full by 
the claimant), BAC Secretariat is requested to forward a duly submitted 
Statement of Claim, without a delay, to the respondent for the preparation 
of defense.63

The failure to reply by the respondent does not preclude the arbi-
tration to continue under either set of rules64, but it should not be con-
strued as an admission of the allegations and requests contained in the 
statement of claim.65

Unlike the PA Rules which, as a default rule, take a position that the 
correspondence between the parties should be done through Secretariat,66 
BAC Rules require the respondent to send its Statement of Defense di-
rectly to the claimant and, in addition, send four additional copies to the 
Secretariat. This rule applies unless the respondent has sent its Statement 
of Defense to the Secretariat by e-mail.67 The solution of the BAC Rules 
has proved to be a more efficient mechanism of delivery of documents 
throughout the arbitral process in all major arbitral institutions, as the di-
rect communications between the parties (and the tribunal, once formed) 
is much quicker (and cheaper) than transmission of the documents through 
a secretariat. At the same time, by keeping the Secretariat at all times in-
formed of the documents exchange by delivering at least one copy to the 
Secretariat, ensures the maintenance of a case file.

BAC Rules provide that the admissibility of the amendments to 
the requests made in the statement of claim or defense, shall be decided 
by the tribunal upon consulting the parties and taking account of all the 
circumstances of the case, including the stage of the proceedings.68 PA 
Rules contain no express provision to such an effect, but their application 
may lead to the same result as it is always at the discretion of the panel 
by virtue of Article 42(2) of the PA Rules.69

 62 Similarly, VIAC Secretariat transmits the file to the arbitral tribunal only upon 
full payment of the advance of costs (Article 11 VIAC Rules).

 63 Article 11(7) of the BAC Rules.

 64 Article 29(8) of the PA Rules; Article 12(7) of the BAC Rules.

 65 Article 12(7) of the BAC Rules.

 66 See Article 26(3) of the PA Rules.

 67 Article 12(2) of the BAC Rules.

 68 Article 13 of the BAC Rules.

 69 Article 42(2) of the PA Rules states: “When the Rules do not contain a relevant 
provision as to the issue posed, the parties, or if they fail to do so, the arbitral tribunal or 
the sole arbitrator, may determine the rules that they deem appropriate within the limits 
set by the mandatory provisions of the Law on Arbitration of the Republic of Serbia.”
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5.3. Counterclaim and Set-Off

The rules on counterclaim and set-off before these two Serbian ar-
bitral institutions show some important differences.

Although the time periods set for filing of a counterclaim now do 
not differ70 (as a rule, a counterclaim must be submitted at the same time 
as the Statement of Defense;71 exceptionally, the respondent may submit 
a counterclaim even after the submission of the answer to the statement 
of claim if the arbitral tribunal or the sole arbitrator so allow, taking into 
consideration all the circumstances of the case and particularly taking 
into account the stage of the proceedings and the position of the claim-
ant72), the room for lodging a counterclaim is somewhat wider under the 
BAC Rules than under the PA Rules.

Under the PA Rules, a counterclaim may be submitted only if it 
arises out of the same legal relationship as the claim73. This was the situa-
tion to which the Article 19(3) of the 1976 UNCITRAL Rules subscribed, 
unduly restricting jurisdiction over counterclaims. E.g. a counterclaim 
may be covered by the arbitration agreement, yet could not be lodged 
since it is not derived from a contract from which the claim stems.74

Under the BAC Rules, it is not necessary for a counterclaim to arise 
out of the same legal relationship as the claim, but it must arise out of a 
legal relationship covered by the arbitration agreement.75 This solution, 
borrowed from the 2010 UNCITRAL Rules, is more accommodating in 
a range of situations, e.g. where the arbitration agreement is contained 

 70 Pre-2016 versions of the FTCA Rules allowed for a counterclaim to be submit-
ted up to the closing of the main hearing. This, in many instances, was used by respond-
ents as a tool to delay the proceedings.

 71 Unlike the Serbian rules, Article 9 of the VIAC Rules do not provide for an 
initial deadline for filing a counterclaim. According the commentators of the VIAC Rules, 
the principle of procedural economy is advanced if all disputes between the same parties 
are resolved in one proceedings. Hence, even a counterclaim submitted at a later stage of 
the proceedings can be deemed as admissible, unless the tribunal dims that it would result 
in substantial delay in the main proceedings. See Walter Rechberger, Nikolaus Pitkowitz, 
“Article 9”, Handbook Vienna Rules A Practitioner’s Guide,VIAC,Vienna 2014, 45–46. 
The end result, however, is pretty similar to the operation of the BAC Rules and the PA 
Rules.

 72 Article 27(1) of the PA Rules; Article 22(3) of the BAC Rules.

 73 Article 27(1) of the PA Rules.

 74 V. Pavić, “Jurisdiction of an Arbitral Tribunal over Set-Off under Swiss Rules 
of International Arbitration”, ASA Special Series no. 44: 10 Years of Swiss Rules of Inter-
national Arbitration (ed. Nathalie Voser.), Juris 2014, 43–44.

 75 Article 22(1) of the BAC Rules. A similar solution is used in Article 21(3) 2010 
UNCITRAL Rules, as well as in Article 9 of the VIAC Rules. However, neither the ICC 
Rules (Article 5(5)), nor the Swiss Rules (Article 3(10) provide for such an express limi-
tation on counterclaims (and set-offs).
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in a framework contract (and the claims and counterclaim stem from in-
dividual contracts concluded thereafter) or where there is more than one 
contract, each of them containing an identical arbitration clause.

When it comes to set-off, the two sets of rules again go for dif-
ferent solutions. BAC Rules apply the same yardstick to set-offs as they 
do to the counterclaims; i.e. they have to be ‘covered by the arbitration 
agreement’. On the other hand, the PA rules are silent on the issue.76

Both approaches have their pros and cons. BAC solution is again 
in line with Article 21(3) 2010 UNCITRAL Rules (“provided that the 
arbitral tribunal has jurisdiction over it”). This circular definition might 
get into rough patch only where a set-off claim stems from a relationship 
which is not covered by the arbitration agreement or is subject to a dif-
ferent dispute resolution clause. In that case, the admissibility obstacle 
contained in the rules might work against the substantive nature of the 
set-off claim recognized in most of the jurisdictions.77

The PA Rules’ silence means that the issue of whether or not to 
entertain a set-off will be decided on a case-by-case basis.78 On one hand, 
this is a very flexible approach. On the other, such flexibility is potential-
ly less efficient in the long run, as they invite the parties to test the limits 
of what might be brought before the tribunal. When it comes to set-offs, 
given their substantive nature and procedural peculiarities, it is fair to say 
that both approaches contain some merit and some drawbacks, and that 
finding a perfect solution has proven impossible so far. 79

5.4. Consolidation and third party intervention (joinder)

While there were many cases of joining of claims and proceedings 
in the 1970s and 1980s, the significantly reduced caseload of the FTCA 
in the 1990s onwards did not give sufficient reason to the FTCA/PA Sec-
retariat to perform this action. On the other hand, there is one case where 
the proceedings initiated by an Austrian claimant were divided into two 
separate proceedings since its claims against three Yugoslav respondents 
were not based on the same facts and legal basis, but rather arose out of 
different unrelated transactions.80

 76 Except when it comes to costs, as the claims advanced for a purpose of set-off 
are calculated in the total amount in dispute.

 77 V. Pavić, 45.

 78 Similarly, VIAC Rules are silent in this respect. Hence, as noted by their com-
mentators, it remains “highly debatable whether the arbitral tribunal also has authority 
to decide on claims which are subject to no or to a different arbitration agreement, or 
where the respondent actually did object to the jurisdiction of the arbitral tribunal.” See 
W. Rechberger, N. Pitkowitz, 48–49.

 79 V. Pavić, 53.

 80 The FTCA Award No. T-15/97 of 10 November 1999.
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Both the BAC Rules and the PA Rules provide for consolidation of 
the proceedings, albeit with a slightly different provisions.

Under the PA Rules, if the parties have submitted to the PA sev-
eral statements of claim against each other arising out of different legal 
relationships, the Secretariat of the PA will seek to join the proceedings 
concerning these claims and to have them decided by the same arbitral 
tribunal, for the purpose of efficiency of proceedings.81 No mention is 
made of situation where the claims are submitted out of the same legal 
relationship. This omission is carried over from the old FTCA rules, and 
it is difficult to see it being resolved by anything but analogous applica-
tion of Article 28 PA Rules.

BAC Rules, on the other hand, provide for consolidation of the 
proceedings where the parties have submitted to the BAC several state-
ments of claim against each other arising out of same or different legal 
relationships, provided that such consolidation is expedient given the sub-
ject matter of the claims.82 BAC Rules make consolidation contingent on 
its expediency given the subject matter of the claims, i.e. BAC Rules take 
into account the fact that consolidating the claims that arise out of differ-
ent legal relationships may actually, given the circumstances, be less effi-
cient than dealing with these claims in different proceedings. By compari-
son, the PA Rules appear to presume that resolving the disputes between 
the same parties in a single proceedings is at all times more efficient than 
resolving them in different proceedings. Finally, the BAC Rules expressly 
provide for consolidation only of the claims which are to be resolved 
pursuant to the BAC Rules, i.e. where arbitral jurisdiction of the BAC is 
not disputed. Again, the PA Rules make no such reference. However, it is 
difficult to imagine a situation where the PA Secretariat would attempt to 
consolidate anything but the proceedings subject to the PA Rules.

Neither of the two sets of rules make parties’ agreement to consoli-
dation a prerequisite for consolidation explicitly, however, both imply that 
the decision on consolidation is not for the institutions to make as it sees 
fit. Namely, it is provided that secretariats will ‘attempt’ to consolidate 
proceedings, which suggests that the carrying it out technically is still 
subject to someone else’s decision – most likely that of the parties, since 
the tribunals cannot appropriate jurisdiction from one another. Further-
more, neither rules govern explicitly situation where different proceed-
ings between the two parties are in different stages of the proceedings, 
and different arbitrators are already appointed to resolve those disputes. 
In this respect both sets of rules could be considerably improved and per-

 81 Article 28 of the PA Rules.

 82 Article 23 of the BAC Rules.
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haps follow the solution of Article 15 of the VIAC Rules that takes care 
of these concerns.83

When it comes to third party intervention, both rules contain 
straightforward solutions. A person that has a legal interest to participate 
in the arbitral proceedings may join one of the parties only with consent 
of both parties.84 Hence, two conditions have to be cumulatively met in 
order for a third party to enter the arbitration proceedings: (1) both par-
ties have to agree on such an action and (2) the arbitrators have to find 
the existence of a legal interest of the third party to join the proceedings.

5.5. Delivery of Documents

Both PA Rules and BAC Rules contain a provision on delivery of 
documents that resembles the Article 3 of the ML85. This rule was first 
introduced in the Serbian legal framework by enactment of the Law on 
Arbitration86, and by subsequent changes of the FTCA Rules. The later 
changes of the FTCA Rules and the enactment of the BAC Rules have 
preserved the essence of this provision and the concept of delivery to 
the addressee’s “last-known place of business,” and have been the great-
est contributor so far to the efficient conduct of arbitral proceedings in 
Serbia.87

2014 BAC Rules have introduced and promoted a concept of elec-
tronic communications between the parties, the tribunal and the Secre-
tariat. Article 7 of the BAC Rules states that “unless the parties agree 
otherwise, submissions, notifications and other communications in the 
course of the proceedings shall, whenever practicable and appropriate, 
be delivered electronically.” The reference to electronic communication 
is consistently being made throughout the BAC Rules.88 The use of elec-
tronic communication in today’s world represents the quickest form of 
communication whilst enabling the proof of the time of delivery. Hence, 
it is not surprising that the 2016 PA Rules have also introduced the con-
cept of electronic communication.89 However, unlike the BAC solution 
where the parties can opt-out from electronic communication, such com-

 83 These issues are also, albeit slightly differently, dealt by the Swiss Rules (Ar-
ticle 4) and ICC Rules (Article 10).

 84 Article 39 of the PA Rules, Article 30 of the BAC Rules.

 85 See Article 29 of the PA Rules; Article 6 of the BAC Rules.

 86 Article 41 of the Law on Arbitration.

 87 Pre-2007 FTCA Rules enabled the parties dealing in bad faith to sabotage the 
arbitral proceedings either by hiding their real address or by avoiding the reception of any 
documents regarding the proceedings. 

 88 See e.g. Article 11(2), Article 12(2), etc.

 89 Article 30 of the PA Rules.
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munication under the PA Rules is possible only where the parties have 
so agreed, i.e. only where they have opted in. Such difference in word-
ing need not result in different approaches of arbitrators under both sets 
of rules, but it does signal a more conservative stance towards electronic 
communications by the PA.

5.6. Procedural Timetable

Neither the PA nor the BAC Rules contain a provision similar to 
ICC’s Terms of Reference (Article 23 ICC Rules). The obligations of the 
arbitrators are to comply with the Rules and ensure that the proceeding 
are not unduly delayed.90 Adherence to the rules implies making sure that 
the deadlines set under the Rules are extended only where such extension 
was requested by the parties and is justified.91

However, Article 31 of the PA Rules obliges the arbitrators, upon 
receipt of the case-file, to consult the parties to the dispute and establish 
without delay the procedural timetable of the arbitral proceedings. Such a 
procedural timetable must, at minimum, contain time limits for potential 
additional submissions of the parties, the date on which the hearing for 
oral argument shall take place, as well as the indication of the time period 
within which or the date on which the rendering of the final award is 
planned. The arbitral tribunal or the sole arbitrator are requested to sub-
mit the procedural timetable and any potential modification thereof to the 
parties and to the PA Secretariat.

BAC Rules contain no comparable provision. However, a recom-
mendation to establish a procedural timetable is part of its Guidelines for 
Arbitrators.92

5.7. Language of Arbitration

As already laid out, the initial language of the submissions has 
been dealt differently by the two sets of rules. When it comes to the lan-
guage of the proceedings, however, both rules support party autonomy, an 
in absence of the agreement of the parties leave the decision on language 
to the tribunal. 93 BAC Rules, however, add that such a determination is 

 90 Article 8(2) of the BAC Rules.

 91 Article 8(1) of the BAC Rules.

 92 Not published, on file with the authors.

 93 Article 5(3) of the BAC Rules, Article 35(2) of the PA Rules. Until the 2014 
revision of the FTCA Rules, failure by the parties to agree on the language of the proceed-
ings led to Serbian language as applicable. Given that parties consent to the language of 
the proceedings was usually lacking, the language of the proceedings in most cases was 
indeed Serbian. However, given that such a provision was at odds with the international 
character of the disputes decided before the FTCA (in most if not all cases, one of the par-
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made immediately upon constitution of the panel. If the determined lan-
guage of the proceedings differs from the language in which the initial 
written submissions were submitted to the Secretariat, the tribunal may 
(but need not) order them to be translated into the language of the pro-
ceedings.94

The language of the arbitration applies to all written statements 
by a party, any hearing, and any award or ruling, unless the parties have 
agreed otherwise.

Given the significant trade volumes between Serbian parties and 
parties from the region, the drafting of the BAC Rules proceeded from 
the assumption that arbitration disputes in Serbia often involve parties 
registered in the region where Croatian, Bosnian and Montenegrin lan-
guages are regarded as official. Given that any differences between these 
languages are not of magnitude that would require translation from one 
of them into another, the BAC Rules provide that written submission and 
evidence made in any of these languages need not to be translated to 
Serbian language.95 Such a rule contributes to cost-effectiveness of the 
proceedings and prevent potential dilatory nit-pickings.

The written correspondence of the BAC with the parties and the 
arbitrators is conducted either in Serbian or English,96 whereas the PA 
Secretariat’s correspondence with a foreign party that is not represented 
by a domestic national, and with the foreign arbitrator who is not fluent 
in Serbian language, is conducted in Serbian accompanied by a transla-
tion to English.97

5.8. Confidentiality

Confidentiality is commonly considered as an essential feature of 
arbitration as a means of dispute resolution. Unlike court proceedings, ar-
bitration proceedings are held behind closed doors unless the parties agree 
otherwise. The same is true for proceedings before the PA and BAC.98

Although the PA (and former FTCA) rules contain no provision on 
confidentially of the proceedings, the importance of preserving confiden-
tially of the proceedings as a landmark principle of arbitration law was 

ties to the proceedings was not fluent in Serbian language), the 2014 Rules left determina-
tion of the language(s) of the proceedings to the tribunal/sole arbitrator, and made it con-
tingent of all circumstances of the case, and in particular, the language of the arbitration 
agreement. On criticism of the pre-2014 FTCA Rules in this regard see M. Stanivuković, 
186.

 94 Ibid.
 95 Article 5(4) of the BAC Rules.

 96 Article 5(5) of the BAC Rules.

 97 Article 35(3) of the PA Rules.

 98 Article 34(3) of the PA Rules; Article 24(5) of the BAC Rules.
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highlighted in at least one dispute before the FTCA.99 BAC Rules, on the 
other hand, provide for an express obligation to protect confidentiality 
throughout the proceedings, similar to the provisions of the Swiss Rules.100 
Article 9(1) provides that the BAC, the parties to the proceedings, arbitra-
tors, witnesses and experts are required to keep the proceedings and the 
arbitral awards confidential to the extent this is not inconsistent with the 
applicable mandatory rules or the need to protect one’s personal rights.101

Furthermore, the issue of confidentiality also extends to a possible 
publication of the award. PA Rules and BAC Rules approach this issue 
differently. The starting point in PA Rules is that the full text of the award 
may be published only with consent of the parties (so again an opt-in ap-
proach, just like the issue of electronic communication).102 However, the 
Chairman is authorized to allow publication of the award in periodicals 
of professional and doctrinal character without disclosing the names of 
the parties or information that may be detrimental to the interests of the 
parties.103 BAC Rules, start from a different, opt-out premise. Instead of 
asking for parties’ authorization of publication, the BAC Rules assume 
that such an authorization was given unless a party requests in writing 
that the award is not published within 60 days from the day it receives 
the award.104 BAC may publish award in full or in a summary, and will 
omit data that might enable the identification of the parties to the pro-
ceedings.105 Given that arbitration case-law contributes significantly to 
development of law world-wide, the approach of the BAC Rules drafters 
was to allow easier access to its case-law.

5.9. Interim Measures

Each party may, before or during the course of arbitral proceedin-
gs, request an interim measure from a court, and the court may grant such 
a request.106 Unless otherwise agreed upon by the parties, they may also 

 99 In this case Respondent’s request to notify the third party of the ongoing pro-
ceedings was rejected by the Tribunal. The Tribunal stated: “The confidentiality of the 
arbitral proceedings is one of the most important reasons why business people opt for 
resolution of their disputes before arbitration courts. . . . Third parties cannot be given an 
opportunity to attend the arbitral proceedings especially if one of the parties objects, as 
is the case here.” FTCA Award No. T-26/97 of 11 October 1998.

 100 Article 44 of the Swiss Rules. 

 101 The confidentiality of the proceedings is also ensured by the ICC Rules and the 
VIAC Rules, albeit to a different extent.

 102 Article 48(3) of the PA Rules.

 103 Ibid.
 104 Article 9(2) of the BAC Rules.

 105 Ibid.
 106 Article 15 of the Law on Arbitration.
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request interim measures from the tribunal. The tribunal will order any 
provisional measure as it may consider necessary taking into account the 
subject-matter of the dispute and may at the same time require the other 
party to provide appropriate security.107 Neither the BAC Rules nor the PA 
Rules provide for emergency arbitrators, unlike the ICC Rules108 or Swiss 
Rules.109

Serbian Law on Arbitration is based on 1985 version of the UN-
CITRAL Model law and had not incorporated 2006 Model Law amend-
ments, including those to Article 17.110 Consequently, enforcement mech-
anism provided by Article 17H of the 2006 ML111 is lacking and the 
courts are not legally obliged to enforce tribunal’s interim measures, as 
the Law on Arbitration does not expressly authorize them to do so,112 nor 
does it equate the provisional measures issued by the tribunal with the 
provisional measures issued by the court. Furthermore, neither the Law 
on Organization of Courts,113 nor the Law on Enforcement and Security 
Interest114 give the courts an authority to enforce tribunal ordered interim 
measures.

The PA tried to deal with this shortcoming in an unusual way. 2014 
amendments to the FTCA Rules provided with the possibility for an inter-
im measure to be issued in form of an award (other than in the form of a 
procedural order),115 which is then to be, by the aspirations of the drafter 

 107 Article 40(1) of the PA Rules; Article 31(1)(4) of the BAC Rules. The same is 
provided by Article 31 of the Law on Arbitration.

 108 Article 29 of the ICC Rules and Appendix V (“Emergency Arbitrator Provi-
sions”).

 109 Article 43 of the Swiss Rules.

 110 Article 17 of the 1985 version of the Model Law provided the arbitral tribunal 
with the power to “order any party to take such interim measure [...] in respect of the 
subject matter of the dispute.” That provision has been held by courts to be limited to 
measures that relate directly to the protection of the subject matter of the dispute, and not 
to confer any power on the arbitral tribunal to enforce its order. Article 17, as amended in 
2006, grants a broader mandate to arbitrators, specifically removing the need for interim 
measures to relate to the “subject matter of the dispute” and providing for a generic defini-
tion. See UNCITRAL 2012 Digest of Case Law on the Model Law on International Com-
mercial Arbitration, United Nations Publication Sales No. E.12.V.9, Vienna 2012, 86

 111 Article 17 H(1) provides: “An interim measure issued by an arbitral tribunal 
shall be recognized as binding and, unless otherwise provided by the arbitral tribunal, 
enforced upon application to the competent court, irrespective of the country in which it 
was issued, subject to the provisions of article 17 I.”

 112 Article 7 of the Law on Arbitration states that a state court may only take those 
actions regarding arbitration, that are expressly specified in this Act. See Vladimir Pavić, 
Gašo Knežević, Arbitraža i ADR, Beograd 2009, 130–131; M. Stanivuković, 191.

 113 The Official Gazette of the RS No. 116/2008 with later amendments.

 114 The Official Gazette of the RS No. 106/2015.

 115 Article 40 of the 2014 FTCA Rules.
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of the Rules, to be equated with the final and binding court judgment (as 
other arbitral awards are by the letter of the law) and can be enforced by 
the courts. The 2016 PA Rules, went one step further and mandated the 
form of an interim measure to be in the form of an award; the apparent 
goal of this provision was to somehow enable court enforcement of the 
interim measures issued by the tribunal. BAC Rules have no specific pro-
vision to this effect.

The 2014 revision of the FTCA Rules, appears to have been in-
spired by Article 28(1) of the ICC Rules which gives arbitrators the right 
to choose whether they would order an interim or conservatory measure 
in the form of an order or of an award, as the arbitral tribunal considers 
appropriate. While issuing a measure in the form of an order is always 
quicker under the ICC Rules, an award may give the parties a “reliabil-
ity quality control mechanism”.116 This provision does not seem unusual 
in the ICC setting, as the ICC Rules operate in wide range of countries 
(wherever the seat of arbitration may be) and are agreed upon by the par-
ties coming from all over the world. Given that the domestic rules on en-
forceability of the tribunal ordered interim measures differ from country 
to country, and given that some may even provide for the enforceability 
of the tribunal ordered interim measures in form of an award,117 it does 
not seem odd that the ICC Rules provide for such an alternative mecha-
nism.118

Similarly, the Swiss Rules in Article 26 do allow for the interim 
measures to be granted in the form of an interim award without imposing 
a particular form. However, it has been observed that this is primarily 
enabled in order to facilitate enforcement in jurisdictions which would 
allow for such ‘interim awards’ to be enforced, while the Swiss legal 
system does not regard interim measures as awards nor do Swiss courts 

 116 Jason Fry, Simon Greenberg, Francesca Mazza, The Secretariat’s Guide to ICC 
Arbitration, ICC Paris 2012, 291.

 117 E.g. in jurisdictions that have enacted legislation implementing Art. 17 H of 
the ML, which provides for the recognition and enforcement of interim measures with-
out containing any requirement of form. According to the UNCITRAL web-site these 
jurisdictions are, to this date, the following: Australia, Bahrain, Belgium, Bhutan, Brunei 
Darussalam, Hong Kong, China, Costa Rica, Georgia, Ireland, Lithuania, Mauritius, New 
Zealand, Peru, Republic of Korea, Rwanda, Slovenia, British Virgin Islands and Florida, 
available at: http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/1985Model_ar-
bitration_status.html.

 118 However, even a working party of the ICC Commission once reached a conclu-
sion that decisions on requests to issue an interim measure should not be taken in the form 
of arbitral awards due to the related practical problems with recognition and enforcement 
of awards containing an interim award under the1958 Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards (hereinafter referred to as the New York Conven-
tion). See ICC Case 14287 (2011), ICC Bulletin, Special Supplement: Interim, Conserva-
tory and Emergency Measures in ICC Arbitration, vol. 22/2011, 79.
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recognize interim measures pursuant to the New York Convention.119 The 
Swiss court’s stance in this regard follows the well settled view that inter-
im measures in the form of the awards are not usually enforceable under 
the New York Convention.120 A tribunal’s characterization of a decision 
as an award or an order is not binding on state courts who will look at 
the domestic law to which they are subject to and determine based on its 
contents whether it qualifies as an award.121

The FTCA Rules, on the other hand, have so far exclusively operated 
within the Serbian legal system and the usual ‘users’ of FTCA/PA services 
come from Serbia and the region, where the domestic rules do not, to the 
best of our knowledge, provide for such an effect to interim measures in 
form of an award (with the exception of Slovenia). Mandating issuance of 
procedural orders in form of an award under the PA Rules is, thus, prob-
lematic for several reasons, the chief of which is that the awards are meant 
to finally dispose of a certain matter and issue, and interim measures do 
not.122 Article 64 of the Law on Arbitration provides that domestic arbitra-
tion award has the legal force of a final and binding (pravosnažna in Ser-
bian) court judgment. Given that an interim measure cannot obtain finality 
(pravosnažnost in Serbian), it follows that designation of an interim meas-
ure as ‘award’ should be disregarded by the enforcement courts in Serbia. 
123 While it may be true that designation of interim measure as an award 
may come handy in those instances where the national laws at the place of 
recognition and enforcement would allow recognition and enforcement of 
interim measures granted in the form of an arbitral award, mandating such 
course in the 2016 PA Rules does not seem justified.

The conundrum of the ‘provisional measure award’ is further ampli-
fied given the ancillary provisions of the PA Rules. As a rule, when a party 
requests an interim measure from the tribunal to be issued, the other party 
must be provided with an opportunity to state its position in that regard.124 
An exception to this rules is possible only if notice of the request to the op-

 119 Melissa Magliana, “Chapter 3, Part II: Commentary on the Swiss Rules, Article 
26 [Interim measures of protection]”, Arbitration in Switzerland: The Practitioner’s Guide 
(ed. Manuel Arroyo), Kluwer Law International 2013, 524–525.

 120 J. Fry, S. Greenberg, F. Mazza, 291; Julian Lew, Loukas Mistelis, Stefan Kroell, 
Comparative International Commercial Arbitration, Kluwer Law International, 2003, 610, 
fn.104, 612–614; Gary Born, International Commercial Arbitration, Vol. II, Kluwer Law 
International 2009, 2022, fn. 376.

 121 J. Fry, S. Greenberg, F. Mazza, 291; G. Born, 2356.

 122 J. Lew, L. Mistelis, S. Kroell, 610, fn.104, 612–614.

 123 Similarly, and given that they cannot be final and binding (pravosnažne), for-
eign interim measures (issued either by court or by arbitration), cannot be recognized 
and enforced in Serbia due to operation of Article 87 of the Serbian Private International 
Law (The Official Gazette of the SFRY No. 43/82 with later amendments). See V. Pavić, 
G.Knežević, 133.

 124 Article 40(2) of the PA Rules, Article 31(2) of the BAC Rules.
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posing party would render the measure meaningless or significantly reduce 
its effect,125 or, as the PA Rules specify, if the party which requests the pro-
visional measure makes it probable that such granting is necessary for the 
effect of the provisional measure.126 If an interim measure has been granted 
without giving the opposing party an opportunity to respond to the request, 
the arbitral tribunal will, upon granting the measure, give the party against 
whom the measure was granted the opportunity to state its position with 
respect to the measure.127 Upon such position is being stated, the tribunal 
may reassess its decision on a preliminary measure ordered.128 BAC Rules 
further confirm the tribunal’s authority to, at any time, revoke, terminate or 
modify an interim measure it has granted if the circumstances of the case 
no longer justify its existence, and it is relatively easy for the tribunal to do 
so where a measure is given in the form of a procedural order.129 However, 
it is unclear what mechanism is there for the tribunal under the PA Rules to 
‘reassess’ the award, as the award is supposed to be final and binding, and 
can only be supplemented, corrected and interpreted, but cannot be modi-
fied or revoked by the issuing authority. Rather if taken at face value, it can 
only be set aside by the court. Thus, it appears that the PA Rules subscribe 
to a concept which is untenable under the current legal framework both in 
Serbia and in many other countries.

5.10. Length of the Proceedings

As a general rule, arbitral proceedings before both institutions are 
to be completed within six months from the date of constitution of the 
arbitral tribunal or appointment of the sole arbitrator.130 Additionally, the 
PA Rules prescribe that the final award is to be made within 30 days from 
the date on which the last in camera meeting of the arbitral tribunal was 
held.131 The cumulation survived under various FTCA Rules, but it is dif-

 125 Article 31(2) of the BAC Rules. 

 126 Article 40(3) of the PA Rules.

 127 Article 40(3) of the PA Rules, Article 31(2) of the BAC Rules.

 128 Article 40(3) of the PA Rules, Article 31(3) of the BAC Rules.

 129 Article 31(2) of the BAC Rules. Similarly, under the VIAC Rules, requests for 
interim measures are granted in form of an order (Article 33). In Austria, however, such 
orders are enforceable according to their Law on Civil Procedure. However, the enforce-
ment of interim measures of Austrian tribunals abroad, as noted by the commentator of 
VIAC Rules, is usually unsecured due to the lack of international conventions to that 
effect. See Gerold Zeiler, “Article 33”, Handbook Vienna Rules A Practitioner’s Guide, 
VIAC, Vienna 2014, 194.

 130 Article 41(1) of the PA Rules; Article 32(1) of the BAC Rules. Before the 2016 
changes to the PA Rules this period was one year from the date of constitution of the 
arbitral tribunal or appointment of the sole arbitrator.

 131 Article 46(4) of the PA Rules. Before the 2016 changes to the rules this period 
was 60 days from the date on which the last in camera meeting of the arbitral tribunal was 
held.
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ficult to find justification for it, as the meetings for deliberations can be 
held at any time arbitrators deem necessary and are under their complete 
control.

Prolongation of the above time limits is possible under both sets of 
rules. BAC Rules also allow an arbitral tribunal to extend this time limit 
at the request of the parties or on its own initiative, but always with prior 
consent of the Board. The time limit may also be extended by the Board 
on its own initiative if it deems that there are justified reasons for such 
extension.132 A tribunal constituted under the PA Rules may do likewise, 
upon obtaining the consent of the President of the PA, if such extension it 
is necessary for the purpose of obtaining evidence, or if the parties make 
such a request, or for other justified reasons.133

It will be interesting to see how these instructive periods hold up in 
practice. All three cases decided so far under the BAC Rules were decid-
ed well within the 6 months time limit.134 In the FTCA practice, available 
data suggest that a majority was decided within one year.135

5.11. Expedited proceedings

Recent changes in many arbitration institutional rules have seen 
introduction on rules of expedited proceedings. While the BAC Rules do 
not provide for an expedited track (and instead attempt solely to optimize 
operation of one-size-fit-all provisions), the new 2016 PA Rules provide 
for rules on expedited arbitration procedure. However, when compared 
with expedited rules in some other institutional rules, PA provisions are 
modeled somewhat differently.136

 132 Article 32(2) of the BAC Rules.

 133 Article 41(2) of the PA Rules.

 134 Information obtained from the BAC Secretariat.

 135 For example, the majority of the awards made in 2002 were preceded by the 
proceedings lasting up to one year from the date of constitution of the tribunal or appoint-
ment of sole arbitrator (57%), 18% was made upon 1–2 years of the proceedings, 7% 
upon 2–3 years and 18% of the awards were made upon more than 3 years of the proceed-
ings. In 2003 the FTCA tribunals were even more efficient: 73% of the awards were made 
within one year from the constitution of the tribunal or appointment of the sole arbitrator 
(these statistics were published in the FTCA’s legal journal Arbitraža 2003, 150). A more 
recent statistics obtained by the PA/FTCA Secretariat reveal that in the recent years dura-
tion of the arbitration proceedings before this institution is significantly reduced. Namely, 
in 2015 the nine ongoing proceedings were completed within 4 months and 12 days, on 
average, in 2014, the 17 ongoing proceedings were completed within 3 months and 13 
days, on average, whereas the 17 ongoing proceedings in 2013 were completed withint 5 
months and 21 days, on average.

 136 See Article 42 of the Swiss Rules and Article 45 of the VIAC Rules, which do 
not halve the time limits, but primarily try to reduce the number of written submissions 
and the overall length of the proceedings.
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They are designed to apply by default in very small cases (under 
EUR 50,000 value), unless the parties opt out, or in larger cases whenever 
the parties opt in.137 Unlike some other rules, which specify that agreeing 
in advance to a three-member tribunal does not preclude application of 
the expedited proceedings138, the PA Rules do not treat the issue explicit-
ly, so it remains to be seen whether contracting for a three-member panel 
will be interpreted as an implicit opt-out from the expedited rules.

Expedited proceedings are always conducted by a sole arbitrator. 
The time periods are effectively halved – time for appointment is short-
ened to 15 days (for the parties to agree) and further 8 days for the Presi-
dent if the parties fail to agree on the sole arbitrator.139 Likewise, the time 
period for submitting the answer to the statement of claim is halved to 15 
days. Counter-claim and set-off may be submitted only with the answer 
to the statement of claim, unless the opposing party and the sole arbitrator 
agree with later submission.140

Two further submissions can then be made, – claimant has 15 days 
to comment on the answer to the statement of claim, respondent there-
upon has 15 days to reply. Upon the expiry of these time-limits the parties 
are not allowed to bring up any new facts and suggest new of evidence, 
unless the opposing party and the sole arbitrator agree. Exceptionally, if 
the sole arbitrator finds it necessary for making a lawful award, he or she 
may allow a party to bring up new facts and evidence even if the oppos-
ing party disagrees.141

As a rule, only one hearing is being held. If the sole arbitrator es-
tablishes that the written submissions and evidence are sufficient for mak-
ing the award without holding a hearing, he or she shall notify the parties 
thereof. The parties shall state within 8 days from the day of receipt of 
such notification whether they request a hearing to be held. If none of 
the parties states, within the aforementioned time-limits, that it requires a 
hearing to be held, the sole arbitrator shall make the award without hold-
ing a hearing, on the basis of the evidence submitted. The parties are not 
be allowed to submit written evidence after the hearing is closed.142

The time period for making the award is extremely short – 15 days 
from the day on which the hearing was held or within 15 days from the 
day on which the conditions for making the award without holding a hear-
ing were fulfilled (the later trigger is not specified). The sole arbitrator is 

 137 Article 60 of the PA Rules.

 138 Article 42(2)(c) of the Swiss Rules; Article 45(5) of the VIAC Rules.

 139 Article 61 of the PA Rules.

 140 Article 62(1) of the PA Rules.

 141 Article 62(2) of the PA Rules.

 142 Article 63 of the PA Rules.
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required to state the summary of the reasons on which the award is based, 
unless the parties agreed that the reasons should not be stated.143

6. COSTS, FEES AND OTHER SERVICE CHARGES

One of the more apparent differences which the end users might 
experience before the two institutions is the way in which arbitration 
costs (and advances for arbitration costs) are calculated and the way in 
which the burden for advancing them is distributed between the parties.144 
While both sets of rules subscribe to the ad valorem principle (which ties 
costs to the value in dispute), the two sets of rules diverge considerably 
on some crucial points. To put simply, the BAC adheres to a model preva-
lent in the practice of international arbitration institutions, whereby the 
costs are, as a rule, to be advanced by both parties in equal shares, and are 
dependent on both the value of the dispute and the number of arbitrators. 
On the other hand, the PA requires all costs to be advanced by the claim-
ant, and the sums reserved for arbitrator remuneration are not dependent 
on whether the case is to be decided by a sole arbitrator or by the arbitra-
tion tribunal.145 Furthermore, for the time being the PA maintains two dif-
ferent scales of costs depending on the “nationality” of disputes, whereby 
the international disputes are subject to higher costs.146 These and further 
differences will be explained below in some detail by comparison of the 
PA Schedule of Arbitration Costs and Fees for international disputes and 
BAC Schedule of Costs (for all disputes).

6.1. Costs of arbitration

Administrative fees before the PA and BAC comprise of the filing 
(registration) costs, administrative costs, the tribunal’s fees and expenses 
and any procedural costs.

A filing fee before the PA is EUR 200, whilst before the BAC it 
amounts to EUR 500. Any party filing a request for arbitration, a state-
ment of claim, a counterclaim, or a set-off claim, is obliged to deposit 

 143 Article 64 of the PA Rules.

 144 This rule allows a claimant, in a situation where the respondent fails to advance 
one half of the costs and the claimant advances the full amount, to seek an interim award 
from the tribunal obliging respondent to refund claimant the amount equal to one half of 
the costs advanced. M. Stanivuković, 188.

 145 Article 54 of the PA Rules.

 146 This comes as a consequence of the new Permanent Arbitration taking over of 
two arbitral institutions that existed with the Chamber of Commerce until recently – one 
dealing with domestic disputes, other dealing with international disputes (FTCA). The 
scales of costs by these two institutions were “inherited” by the new one and have not 
been amended yet.
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this amount with the PA/BAC Secretariat. This amount is not refundable 
in case of withdrawal of the claim.

Before both institutions, the amount of administrative costs is de-
pendent of the value of the dispute (ad valorem method), and is set deter-
mined by the Chairman of the PA/BAC Secretariat in accordance with the 
Schedule of Arbitration Costs and Fees 147 (see table below). However, 
the scales are not readily comparable, since the BAC calculates the value 
of the dispute, as a rule, by adding together the sum of all claims made by 
both parties. On the other hand, the PA Rules treat, for purpose of deter-
mining the value of dispute claims made by opposing parties as two dif-
ferent sums, whereby the claimant is obliged to advance all costs associ-
ated with the value of its claims, and the respondent is obliged to advance 
sums calculated on the basis of the value which includes counterclaim 
and/or set-off it has made.148 In other words, if a claim and counterclaim 
are EUR 500 thousand each, BAC will normally treat this as a EUR 1 
million dispute, while the PA will treat this, for purpose of advancing 
costs, as two EUR 500 thousand disputes.

SUM IN DISPUTE IN 
EUR

PA administrative fees 
in EUR149

BAC administrative fees 
in EUR150

Up to 5,000 350 See below

From 5,001–10,000 350 + 6% for the amount 
over 5,000

See below

 147 The PA Schedule of Arbitration Costs and Fees is set by the Finance Commit-
tee of the Assembly of the Chamber of Commerce and Industry of Serbia. The pertinent 
Schedule of Arbitration Costs and Fees for international cases has been in force since 
January 2014. The BAC Schedule of Costs is set by the Board of the BAC and is sub-
ject to approval of the Board of the Serbian Arbitration Association. The pertinent BAC 
Schedule of Costs had been in force since January 2014.

 148 Article 54 of the PA Rules.

 149 Where there are more than two parties to the proceedings, administrative fees 
of the Court of Arbitration shall be increased by 10% for each additional party and the 
arbitrators’ fees shall be increased by 10% for each additional party (Art. 54(2) of the PA 
Rules). When during the course of proceedings, the initially determined sum has proven 
insufficient to cover the costs of arbitration, the Chairman of the Arbitration shall decide 
on additional sums that need to be deposited within the limits set by the Schedule of Ar-
bitration Costs. (Art. 54(4) of the PA Rules).

 150 In disputes involving multiple parties, the amounts determined pursuant to the 
Scale of Costs shall be increased by 10 per cent for every additional party to the procee-
dings, the maximum increase being 30 per cent (Art. 6 of the Annex I of the BAC Rules). 
The Secretariat may order the parties to advance additional amounts for administrative 
fees (and arbitrators’ fees) if and when it determines that doing so is justified by the cir-
cumstances of the case, and in particular by the complexity of the case or its international 
character. Such additional amounts shall not exceed 30 per cent of the previously determi-
ned amounts (Art. 7 of the Annex I of the BAC Rules; Art. 44(3) of the BAC Rules).
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SUM IN DISPUTE IN 
EUR

PA administrative fees 
in EUR

BAC administrative fees 
in EUR

From 10,001–20,000 650 + 4.5% for the amo-
unt over 10,000

See below

Up to 20,000 See above 700

From 20,000 to 30,000 See below 700 + 4% of the amount 
exceeding 20,000

From 30,000 to 50,000 See below 1,100 +2% of the amount 
exceeding 30,000

From 20,001–50,000 1,100 + 2% for the
amount over 20,000

See above

From 50,001–100,000 1,700 + 1,6% for the
amount over 50,000 

1,500 + 1% of the
amount exceeding 50,000

From 100,001–500,000 2,500 + 1% for the
amount over 100,000

2,000 + 0.5% of the
amount exceeding 100,000

From 500,001–1,000,000 6,500 + 0.4% for the
amount over 500,000

4,000 + 0.25% of the
amount exceeding 500,000

From 1,000,001–2,000,000 8,500 + 0.2% for the
amount over 1,000,000

5,250 + 0.125% of the
amount exceeding 1,000,000

Over 2,000,000 See below 6,500 + 0.06% of the
amount exceeding 2,000,000

From 2,000,001–5,000,000 10,500 + 0.15% for the
amount over 2,000,000

See above

From 5,000,001– 10,000,000 15,000 + 0.1% for the
amount over 5,000,000

See above

From 10,000,001–20,000,000 20,000 + 0.05 % for the 
amount over 10,000,000

See above

Over 20,000,000 25,100 + 0.01% for the
amount over 20,000,000

See above

Table 2: Schedule of administrative fees before PA/BAC

The differences in calculation of costs do not end there.

While the value of the dispute, before PA, is determined in ac-
cordance with the amounts indicated by the parties151, the BAC Rules 
Annex I, Art. 1 specify that it is up to the Secretariat to determine the 
value of the dispute. In doing so, it shall take into account primarily (but 
not only) the value of dispute indicated in the statement of claim, coun-

 151 Article 54 of the PA Rules.
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terclaim, claim for the purpose of a set-off and other submissions of the 
parties. For the purposes of determining the total value of the dispute, the 
amounts referred to above shall, as a rule, be added together. This rule 
may be derogated from, particularly in cases where the claims arise out of 
different and mutually unrelated contracts. In such cases, for the purpose 
of determining the costs to be advanced, separate claims may be treated 
as separate disputes (para. 2). If a party advances a new claim after the 
initial determination of the value of the dispute, the Secretariat may de-
termine the new value of the dispute or treat the new claim as a new dis-
pute (para. 3). If the parties have not indicated the value of the dispute or 
such value cannot be determined, the Secretariat shall fix the value of the 
dispute in the amount it deems appropriate (para 4.). Evidently, the BAC 
splits the advance between the parties and ties the value to the value of 
the claims indicated, but reserves the right to modify that formula where 
the circumstances of the case warrant it.

The tribunal’s fees and expenses are determined by the Chairman 
of the PA/BAC Secretariat depending on the value of the claim and in 
accordance with the Schedule of Arbitration Costs and Fees (see table 
below). Aside from the different way in which the value of the dispute 
is calculated, the two rules on this point contain one additional important 
difference. While the PA scale of arbitrator’s fees does not differentiate 
between situations where the case is handled by sole arbitrator as opposed 
to the arbitral panel of three, BAC Scale of costs is structured so that the 
amounts of arbitrator’s fees are set as if the case is to be decided by sole 
arbitrator. If an panel of three is needed for resolution of dispute before 
BAC, the amounts set for the arbitrator’s fees are to be doubled (Art. 5 of 
Annex I of the BAC Rules).

SUM IN DISPUTE IN EUR PA arbitrators’ fees in 
EUR152

BAC arbitrators’ fees in 
EUR153

Up to 5,000 550 See below

From 5,001–10,000 550 + 10% for the
amount over 5,000

See below

From 10,001–20,000 1,050 + 7% for the
amount over 10,000

See below

Up to 20,000 See above 1,500

From 20,000 to 30,000 See below 1,500 + 5% of the amount 
exceeding 20,000

 152 Subject to increase during the proceedings, as is the case with administrative 
costs.

 153 Subject to increase during the proceedings, as is the case with administrative 
costs.
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SUM IN DISPUTE IN EUR PA arbitrators’ fees in 
EUR

BAC arbitrators’ fees in 
EUR

From 30,000 to 50,000 See below 2,000 + 4% of the amount 
exceeding 30,000

From 20,001–50,000 1,750 + 5% for the
amount over 20,000

See above

From 50,001–100,000 3,250 + 3.5% for the 
amount over 50,000 

2,800 + 3% of the amount 
exceeding 50,000

From 100,001–500,000 5,000 + 2% for the
amount over 100,000

4,300 + 2% of the amount 
exceeding 100,000

From 500,001–1,000,000 13,000 + 1.1% for the 
amount over 500,000

12,300 + 1% of the amount 
exceeding 500,000

From 1,000,001–2,000,000 18,500 + 0.61% for the 
amount over 1,000,000

17,300 + 0.4% of the amo-
unt exceeding 1,000,000

Over 2,000,000 See below 21,300 + 0.1% of the amo-
unt exceeding 2,000,000

From 2,000,001–5,000,000 24,600 + 0.25% for the 
amount over 2,000,000

See above

From 5,000,001– 10,000,000 32,100 + 0.23% for the 
amount over 5,000,000

See above

From 10,000,001–20,000,000 43,600 + 0.12 % for the 
amount over 10,000,000

See above

Over 20,000,000 55,600 + 0.02% for the 
amount over 20,000,000

See above

Table 3: Schedule of arbitrators’ fees before PA/BAC

Leaving aside the different ways in which the two institutions cal-
culate the value of the dispute, the difference between the scale of costs 
and fees of PA and BAC reveals (see table below) that, except for the 
cases below EUR 5,000 value in dispute, resolution of the dispute by a 
sole arbitrator under the BAC Rules is always less costly than under the 
PA Rules. On the other hand, resolution of the dispute by an arbitral tri-
bunal will normally be more costly under the BAC Rules, than under the 
PA Rules, unless there are counterclaims and set-offs made. Aside from 
the smallest of the disputes, administrative costs charged by the BAC 
will always be lower than those of the PA. A simplified table below will 
only compare the expenses for a dispute for which the respondent has not 
lodged a counterclaim and/or a claim for a purpose of a set-off, in which 
case the PA will normally be more expensive than shown:
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Sum in
dispute in 

EUR

Registration 
costs

Administrative 
costs

Arbitrator’s 
fees PA

Arbitrator’s fees 
BAC

Advance 
of all PA 

costs

Advance of all 
BAC costs

PA BAC PA BAC 1a 3a 1a 3a 1a 3a 1a 3a

5,000 200 500 350 700 550 1,500 3,000 1,100 2,700 4,200

50,001 200 500 1,700 1,500 3,250 2,800 5,600 5,150 4,800 7,600

100,001 200 500 2,500 2,000 5,000 4,300 8,600 7,700 6,800 11,100

500,001 200 500 6,500 4,000 13,000 12,300 24,600 19,700 16,800 29,100

1,000,001 200 500 8,500 5,250 18,500 17,300 34,600 27,200 23,050 40,350

2,000,001 200 500 10,500 6,250 24,600 21,300 42,600 35,300 28,050 49,350

Table 4: Comparative analyses of arbitration costs
before PA and BAC

It is also worth comparing the costs of the proceedings before PA/
BAC with the costs of the court proceedings in Serbia in commercial 
matters (see table below).

Sum in 
dispute in 

EUR

First instance co-
urt (filing fee + 
judgment fee)

Second instance 
court (filing fee 
+ judgment fee)

Supreme Court 
of Cassation

(filing fee +
judgment fee)

Total

5,000 453 453 / 906

50,001 1,885.50 1,885.50 / 3,771

100,001 5,048 5,048 12,621 22,717

500,001 6,325 6,325 15,813 28,463

1,000,001 6,325 6,325 15,813 28,463

2,000,001 6,325 6,325 15,813 28,463

Table 5: Court costs before Serbian courts in commercial matters154

 154 Based on the Law on Court Taxes, Official Journal of the Republic of Serbia, 
No. 28/94 with later amendments. Note: if the second instance court dismisses the appeal 
or quashes the first instance court decision, the tax on judgment does not need to be paid. 
The same applies for the tax on judgment of the Supreme Court of Cassation. The fees are 
set in RSD by the Law. The values expressed in this table are based on the ratio: EUR 1 
= RSD 122,91.
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This table confirms that single instance proceedings before the 
courts are less expensive than arbitration proceedings before either of the 
two arbitration centers. However, one rarely witnesses a commercial case 
in Serbia which does not advance to higher court on appeal, or even to 
the highest court on revision. Thus, the court costs, when comparing them 
to the costs of arbitration, should be assessed on cumulative basis (all 
instances combined). Such an analyses shows that for disputes up to EUR 
50,000 litigating disputes is a less costly venue than arbitrating them. 
However, the comparison of costs of the proceedings where value in dis-
pute is between EUR 100,000 and EUR 1,000,000, shows that arbitration 
is by far less costly venue.155 With the amounts in disputes exceeding 
EUR 1,000,000 the costs of litigation and arbitration differ by a mar-
gin (except for arbitration under BAC Rules by a three-member panel), 
whereas for disputes over EUR 2,000,000 litigation seems less costly (ex-
cept for arbitration under BAC Rules by a sole arbitrator). However, if 
one factors in the duration of court proceedings as opposed to arbitration 
proceedings, and the magnitude of party autonomy in arbitration, as op-
posed to litigation (including party’s rights to select an arbitrator), one 
should see a clear advantage of arbitrating instead of litigating a dispute, 
especially where a value of dispute exceeds EUR 50,000. This should 
be taken into account by Serbian law firms and companies that, as our 
survey shows, have a tendency of litigating (domestic) disputes instead 
of arbitrating them.

The survey of the Serbian law firms and companies conducted by 
the authors also shows a tendency of Serbian parties to agree to foreign 
arbitral institutions, instead to rely on the services of domestic ones. Giv-
en that the Serbian Law on Arbitration does not pose limitation when it 
comes to the nationality of the arbitrators, the cases can potentially be 
decided by the same individuals irrespective of which rules apply. Con-
sequently, it is worth comparing the costs of arbitration before PA/BAC 
with costs of arbitration before VIAC, ICC or SCAI, as these seem to be 
the preferred dispute resolution venues even by Serbian business entities 
(see table below).

 155 E.g. for disputes of the EUR 100,000 value, arbitration is by 51– 70% less 
costly; for disputes of the EUR 500,000 value, arbitration is by 31– 41% less costly, 
except for arbitration under BAC Rules by a three-member panel, which is than only 2% 
more costly than litigation.
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Sum in 
dispute in 

EUR

Advance of all VIAC costs
(min-max)156

Advance of all ICC 
costs157

Advance of all SCAI costs
(min-max)158

1a 3a 1a 3a 1a 3a

5,000 6,000–6,900 10,500–12,750 5,350 10,700 4,367–4,767 4,667–5,667

50,001 6,000–6,900 10,500–12,750 8,700 20,300 6,167–10,167 9,167–19,167

100,001 9,000–9,800 18,000–22,500 14,500 33,400 8,167–16,167 14,167–34,167

500,001 26,625– 31,575 51,375–63,750 38,800 89,500 19,722–55,278 43,056–131,945

1,000,001 41,000–48,950 80,750–100,625 57,800 132,700 26,833–84,611 60,833–205,278

2,000,001 56,000–66,950 110,750–138,125 85,000 197,350 37,896–122,889 80,407–292,889

Table 6: Comparative analyses of arbitration costs before VIAC,
ICC and SCAI159

The comparison of the approximations of costs of VIAC, ICC or 
SCAI, and PA and BAC, clearly shows that arbitrating under those rules 
is by far more costly (sometimes even more than 100% when compared 
to VIAC, or even 500% when compared to ICC and Swiss Rules) than 
arbitrating under the PA or BAC Rules. The parties should most certainly 
bare these cost differences in mind when agreeing on a particular dispute 
resolution mechanism.

6.2. Cost allocation during the proceedings

As observed earlier, the default allocation of the obligation to ad-
vance the costs differs between the two sets of rules.

 156 Only the administrative costs and arbitrators’ fees are reflected in the cost cal-
culator. It does not include value-added tax on arbitrators’ fees, costs for oral hearings as 
well as other expenses (Art 44 para 1.1 of the VIAC Rules). An estimate of these additio-
nal expenses will be added by the Secretariat when calculating the advance on costs. See 
Costs calculator at: http://www.viac.eu/en/arbitration/arbitration-rules-vienna.

 157 See Costs calculator at: http://www.iccwbo.org/products-and-services/arbitrati-
on-and-adr/arbitration/cost-and-payment/cost-calculator/. The fees are set in USD at this 
web-site. The values expressed in this table are based on the ratio: USD 1 = RSD 110,20; 
EUR 1 = RSD 122,91.

 158 See Costs calculator at: https://www.swissarbitration.org/Arbitration/Cost-of-
Arbitration.

 159 For a more comprehensive comparison of arbitration costs before various in-
stitutional arbitrations see Louis Flannery, Benjamin Garel, Arbitration costs compared: 
the sequel, 15 January 2013, available at: https://international-arbitration-attorney.com/
wp-content/uploads/global-arbitration-review1arbitration-costs-compared-the-sequel15-
january-2013in-2010-loui.pdf.
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When it comes to the proceedings under the BAC Rules, the Sec-
retariat will normally instruct both parties to each advance one half of the 
costs.160 If one of the parties fails to pay its part of the costs, the other 
party will be invited to cover the second half. The proceedings will not 
be resumed until the full amount is paid.161 Failure to advance the costs 
of the proceedings by the party brining forward a claim, counterclaim or 
set-off within the specified time-limits, shall be deemed as withdrawal of 
the claim, counterclaim or set-off, and the proceedings shall be resumed 
only in respect of the claims of the party that has fully complied with its 
obligation to advance the costs.162

The amount set by the Chairman of the PA is to be advanced by the 
claimant when filing a request for arbitration or statement of claim. The 
respondent has a duty to do the same with respect to the counterclaim or 
set-off claim.163 If a party fails to pay the costs within two months from 
the date on which it is instructed to do so, its claim will be deemed with-
drawn.164

6.3. Additional costs during the proceedings

If it is found in the course of proceedings that the initially deter-
mined sum is insufficient to cover the costs of Arbitration, the Chairman 
of the PA will render a ruling on additional sums that need to be deposited 
within the limits of the Scale.165 Whilst the amount of travel expenses for 
Serbian arbitrators is to be covered from the abovementioned sum, the 
travel and accommodation expenses of a foreign arbitrator are to be ad-
vanced by a party nominating such arbitrator (or if he/she was appointed 
by the Chairmen on behalf of such party) or by both parties equally in 
case of joint appointment, or where a foreign arbitrator is selected by 
the two party-appointed arbitrators.166 The rule according to which the 
party appointing a foreign arbitrator is to bear the additional costs of his/
her travel and lodging is an unwelcome remnant of the past iterations of 
the FTCA Rules. Namely, the rule effectively discourages a party from 
internationalizing the tribunal and unduly further entices them to stick to 
the pool of domestic choices. While there might be very good reasons to 
do so in case Serbian law is applicable or otherwise, and given that the 

 160 Article 44(2) of the BAC Rules. However, a different allocation can be ordered 
where the circumstances of the case warrant that.

 161 Article 46(2) of the BAC Rules.

 162 Article 46(3) of the BAC Rules.

 163 Article 54(1) of the PA Rules.

 164 Article 54(5) of the PA Rules.

 165 Article 54(4) of the PA Rules.

 166 Article 55 of the PA Rules.
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co-arbitrators are serving both parties and are not agents of any particular 
party (but merely appointed by one of them on behalf of both of them) 
shifting the costs of their service to the party who appoints them is ad-
ditionally unjustified.

BAC Rules also provide for additional costs to be advanced in or-
der to cover travel and accommodation expenses of the arbitrators, but the 
burden is again shared equally by both parties.167 Also, under both sets of 
rules, additional translation costs for the arbitrator who is not proficient 
in the language of the proceedings shall be borne by the party which ap-
pointed such arbitrator.168 Unlike the shifting of travel and lodging costs, 
this is warranted by the fact that language proficiency in the language of 
the proceedings is an essential attribute of an arbitrator and translation 
costs are the exception, rather than the norm.

For expenses incurred in connection with the performance of par-
ticular procedural acts (witnesses’ expenses, experts’ expenses, steno-
graphic notes, hearings outside the seat of the Arbitration), an appropriate 
sum may also be requested to be deposited in advance.169 Parties shall 
also bear any additional expenses related to the translation of documents, 
pieces of evidence, hearings and in camera meetings of the arbitral tribu-
nal to the language of the proceedings.170

All of the abovementioned expenses are recoverable in the amount 
determined by the arbitral tribunal/sole arbitrator, under the PA Rules, i.e. 
upon the order of the Secretariat, under the BAC Rules.

6.4. Withdrawal of the claim and reimbursement of advance for costs

PA Rules specify the proportion of the costs to be paid back to the 
claimant in various situations: if the claimant withdraws its claim prior to 
the hearing, it will be reimbursed 50% of the sum if the withdrawal was 
made before the constitution of the arbitral tribunal or before appointment 
of the sole arbitrator; 40% if made before the hearing was scheduled and 
15% if made after the hearing was scheduled, but before it was held. 
Once the hearing is held, no reimbursement will be made.171 The BAC 
Rules also contain a provision dealing with situation where the proceed-
ings are terminated before the making of the final award, but the amounts 
of costs to be returned in such an instance are left to the President of the 
BAC to determine, taking into account the circumstances of the dispute 

 167 Article 45(1) of the BAC Rules.

 168 Article 55(5) of the PA Rules; Article 45(2) of the BAC Rules.

 169 Article 56(1) of the PA Rules; Article 45(2) of the BAC Rules.

 170 Article 56(2) of the PA Rule; Article 45(2) of the BAC Rules.

 171 Article 58 of the PA Rules.
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and the stage of the proceedings.172 Therefore, it is conceivable that par-
tial reimbursement may be made even after the hearing is held. That will 
especially be the norm if a portion of the advance for the expected mate-
rial costs has remained unspent.

7. CONCLUDING REMARKS

Serbian arbitral landscape has underwent a considerable change in 
the past ten years. Prior to 2006, Serbia had obsolete arbitration rules 
and two arbitral institutions with split competences, both attached to the 
chamber of commerce established by the State. Today, Serbia has ten 
years of practice based essentially on 1985 UNCITRAL Model Law and 
two competing full-service arbitral institutions, one of which is not linked 
to the State by any means. Both institutions have made considerable ef-
fort in offering to end-users the rules which incorporate the best practices 
of well-established foreign institutions. Given the normally glacial speed 
of legal developments, the past ten years in Serbia have been very excit-
ing.

What next? As the analysis has shown above, the two set of rules 
contain some important differences, and some similarities. The similari-
ties mostly revolve around path-dependence and reluctance to shake off 
prior solutions which have since lost any meaningful role. Naturally, it 
was easier for the BAC (which had a clean slate) to proceed unencum-
bered, and that is where most of the differences also stem from.

Sticking to the old solutions is what has usually exposed weakness 
in the above analysis – the treatment of joinders in both rules first comes 
to mind and will probably have to be addressed at some points by the in-
stitutions. But the list is considerably longer for the PA Rules, which are 
perhaps the only institution which still requires the claimants to advance 
all the costs in advance and in which agreeing on a sole arbitrator does 
not yield instant savings. Also, the PA Rules are still rife with copying 
and pasting of the provisions of the Law on Arbitration, which itself re-
quires further amendments.173 On the other hand, the novelties included 
in the PA rules (e.g. the preliminary measures in form of an award and 
the striking out of confirmation of arbitrators by the Board) give rise to 
uncertainties as to the quality of the arbitration process and the effective-
ness of its products.

 172 Article 47 of the BAC Rules.

 173 See V. Pavić, M. Djordjević (2014), 254–257.


