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The United Nations Commission on International Trade Law (‘UNCITRAL’) 
is a standard setting body in international trade law. The decision-making process is 
based on an open dialogue. The article addresses four questions: the reason for the 
creation of UNCITRAL, the universality of the discussion, the principles of inclusive-
ness and consensus and finally the challenges UNCITRAL is facing.

Key words: UNCITRAL. – Multilateral Rule Making. – Law Harmonisation. – 
Universality. – Consensus. – Transparency Standards In Investor-
State Dispute Settlement.

How to honor someone like Gašo Knežević?

He was an exceptional person. He was an exceptional lawyer. He 
was exceptional in building bridges between people – in the way that he 
explained his culture and standpoint and in the way he listened, always 
trying to understand other people’s culture and standpoint. He was also 
very skilled at merging a variety of very different approaches to find a 
solution that was acceptable to all parties.

This is how I came to know him: when working for GIZ, the Ger-
man Technical Cooperation, his main and general mandate was to build 
bridges between those who had destroyed their lines of communication.

One piece of the puzzle required for rebuilding communication is 
that of rebuilding ways to solve conflicts – also cross border.1

 * The author is legal officer at the UNCITRAL Secretariat responsible for the 
operation of the Transparency Registry which is operated with the funding by the Euro-
pean Union and by OFID (the OPEC Fund for International Development), Judith.Kni-
eper@uncitral.org. The views expressed herein can in no way be taken to reflect the 
official opinion of the United Nations, the European Union and OFID. 

 1 Alternative dispute mechanisms have, therefore, been in one way or another 
part of the GIZ-ORF-LR (Open Regional Funds – Legal Reform), financed by the Ger-
man Ministry for Economic Cooperation and Development.
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Gašo Knežević played an important role in projects dealing with 
dispute settlement in numerous ways including building up the Belgrade 
Open Pre-Moot. The Pre-Moot prepares students from the region and be-
yond to the annual Willem C. Vis International Commercial Arbitration 
Moot – which has now become the biggest Pre-Moot in the world with 61 
participating teams from 29 countries in 2016. Another example was the 
signing of a regional agreement between the national centers of arbitra-
tion (which today is still put into practice by centers in the region).

The main topic, when writing something about Gašo Knežević, 
should be dealing with (legal) culture; the search for common under-
standing and innovation. This is why I decided to write about the United 
Nations Commission on International Trade Law (‘UNCITRAL’), which, 
by definition, is about looking for universal compromise and about show-
ing how difficult it is to find common solutions. The topic is, therefore, 
the UNCITRAL decision-making process. As 2016 is the 50th anniversary 
of UNCITRAL, it is a good moment to share some thoughts about why 
and how the idea of UNCITRAL is a global one. Indeed it is a universal 
peace project, based on dialogue and consensus. Given the current state 
of the world, it is far from being out-dated.

I will address four main points: First, why was UNCITRAL cre-
ated? Second, UNCITRAL aspires to be a universal body: Is it successful 
in its aim? Third, its processes are based on the principles of inclusive-
ness and consensus. Fourth, and finally, what are the challenges that UN-
CITRAL faces?

1. CREATION OF UNCITRAL

The starting point for the creation of UNCITRAL was twofold: 
first, trade is considered to be an essential element of peace and stability. 
Second, global problems need to be tackled globally.

1.1. Trade as an Essential Element of Peace and Stability

Article 1 of the UN Charter outlines the goals of the United Na-
tions, which are:

1. To maintain international peace and security; 2. To develop 
friendly relations among nations; 3. To achieve international co-operation 
in solving international problems of an economic, social, cultural, or hu-
manitarian character, (...) and 4. To be a centre for harmonising the ac-
tions of nations in the attainment of these common ends.

In other words: the organisation provides a forum, a platform on 
which its 193 member states can find common solutions peacefully re-
garding a broad range of issues through its different organs.



Liber amicorum Gašo Knežević

656

UNCITRAL is one of the commissions of the General Assembly. 
It was created with the mandate ‘of the progressive harmonisation and 
unification of the law of international trade considering that international 
trade co-operation among states is an important factor in the promotion 
of friendly relations and, consequently, in the maintenance of peace and 
security’2.

In the current times of crises, it might be timely to remember the 
historical and political context in which UNCITRAL was created.

In 1962, the world was on the edge of a nuclear war as a result of 
the Cuban Missile Crisis. This balance of terror changed the approach of 
the two main powers considerably, as was summed up by US-President, 
Kennedy, in front of the General Assembly in 1963: ‘Mutual acceptance’ 
of different ideology and ‘building peace on a daily basis’, i.e. in the area 
of trade. He advocated that it should not be the differences that mattered 
most, but rather peaceful cooperation.3

Additionally, this was also the time of decolonisation in Africa. A 
number of states had become independent and in 1960 a wave of new 
states became members of the UN. These countries were not organised 
within any international law making body and they had to reorganise their 
legal frameworks. Throughout their aspiration to gain independence they 
were supported by many East-European countries. In conclusion, there-
fore, it is probably not surprising that it was an Eastern European Coun-
try, Hungary, that initiated the creation of UNCITRAL with the ‘support 
of many developing countries’.4

The situation was summed up by one delegate from the Union of 
the Soviet Socialist Republics. He ‘considered that the time had come for 
the United Nations to play a more active part in the legal regulation of 
international trade. Trade was an important factor in economic develop-
ment, social progress and the development of international understanding. 
As a result of economic expansion by the socialist countries along with 
decolonization, conditions were now favourable for the development of 
world trade, which in turn could help to promote peaceful coexistence.’ 
(...).5

 2 UN-General Assembly resolution 2205 (XXI) of 17 December 1966 Establis-
hing – United Nations Commission on International Trade Law, see: http://www.jus.uio.
no/lm/uncitral.2205-xxi/doc.html.

 3 http://www.jfklibrary.org/Asset-Viewer/Archives/JFKPOF-046-041.aspx
 4 E. Allan Farnsworth, “UNCITRAL: Why? What? How? When?”, American Jo-

urnal of Comparative Law vol. 20, 1972, 314–315.

 5 Excerpt from the summary record of the 949th meeting of the 6th committee (6 
December 1966), para 5, Yearbook of the United Nations Commission on International 
Trade Law I/1968), 52. All yearbooks to be found under: http://www.uncitral.org/uncitral/
en/publications/yearbook.html.
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1.2. Global Problems Need to be Tackled Globally

UNCITRAL develops solutions for global problems that arise in 
international economic relations and that can be solved much better in 
a ‘cross-border’ manner than by a single state; for instance cross-border 
sale, cross-border insolvency, international arbitration. The preamble of 
the United Nations Convention on Contracts for the International Sale of 
Goods (CISG) sums up this approach by considering ‘that the develop-
ment of international trade on the basis of equality and mutual benefit 
is an important element in promoting friendly relations among States’ 
and that a legal text should ‘take into account the different social, eco-
nomic and legal systems’.

A national legislator might, indeed, find it difficult to be in line with 
international trade needs or trends, and might want legal advice on how to 
reform a legal system in order to comply with the needs of international 
businesses to be able to attract investment. The Schmitthoff Study,6 which 
diagnosed the need for an institution like UNCITRAL in the mid-60s and 
can be seen as its pre-founding document, states, however, that interna-
tional trade law should be developed on an international level, but that 
this could not be done by an international legislator; rather that action 
such as incorporating elements into the national legal framework should 
be done at the discretion, ‘leave and licence of national sovereigns’7.

International legal texts have been drafted for a very long time, e.g. 
by non-UN bodies such as the Hague Conference on Private International 
Law and Unidroit. However, when it comes to universal drafting, it is 
natural that only a body like the UN, which encompasses almost every 
state as a memberState, can offer a truly universal forum. The General 
Assembly, as the supreme legislative body of the United Nations, can, 
however, not get involved in technical discussions on trade law. Thus 
UNCITRAL was created; a body with limited membership. Limited 
membership may be seen as a tool to ease negotiations and thereby to 
increase effectiveness.

Thus the question arises, ‘Does reduced inclusiveness through 
limited membership introduce the risk that UNCITRAL might no longer 
qualify as a global or universal body?’

To answer this question, we will look at the forum that produces 
the texts. Participants include not only member States but also observer 
States and other observer entities.

 6 Clive Maximilian Schmitthoff, 1903–1990, was originally from Germany, whe-
re he studied and practised law. He emigrated in 1933 and became a well-known Profe-
ssor in trade law in the UK.

 7 Schmitthoff Study, para 24, Yearbook 1968, 22.
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2. UNCITRAL – Universal Forum?

2.1. Member States

When UNCITRAL was created, it had 29 Member States (the UN 
had 123 members), in 1973 this number increased to 36 states (the UN 
had 135) and in 2002 it again increased to comprise 60 Member States (in 
2002 the UN had 191 Member States).

Today, UNCITRAL has 60 Member States, which work on a rota-
tion principle: each state has a (renewable) six-year mandate.

States are selected from the different regional UN groups which 
should guarantee that all geographic regions, legal traditions and different 
levels of economic development are properly, well and equally represent-
ed: 14 states from Africa, 14 from the Asia-Pacific Region, 10 from Lat-
in-America and the Caribbean, 8 from Eastern Europe, 14 from “Western 
Europe and Others”

At the inception of UNCITRAL, geographic distribution was a 
challenge. The respective report reads as follows: ‘it was pointed out on 
behalf of the sponsors that the formulation of the revised version and the 
distribution of seats provided for ... had been arrived at in a spirit of coop-
eration and compromise. It was hoped although the solution proposed in 
the revised draft resolution was not completely satisfactory to all delega-
tions it could be adopted in the same spirit of cooperation’8.

The division of regional groups could be further challenged today 
because of changes in the political situation. The groups were indeed cre-
ated in 1961. Europe e.g. was still divided following the boundary line of 
the iron curtain, as were the European regional groups: Western European 
and Others Group (WEOG) and the Eastern European Group. As a result, 
EU Member States are still today not in one group.

The first reason for increasing the number of Member States was 
to allow broad participation and to make sure that the Commission ‘re-
mained representative of all legal traditions and economic systems’9 – in 
order for all of the texts produced by UNCITRAL to remain acceptable to 
all states. The second reason was that an increase in the number of states 
would allow more states to attend. Indeed, some states could not justify 
either the human and financial resources to attend Commission or Work-
ing Group sessions if they were not members.10

 8 Report of the Sixth Committee on agenda item 88, para 27, Yearbook 1968, 
64.

 9 See the Report of the United Nations Commission on International TradeLaw 
on its thirty-fifth session A/57/17, para 238, Yearbook 2002, 33.

 10 See Report of the Secretary-General A/56/315 to be found under: http://www.
un.org/documents/ga/docs/56/a56315.pdf.
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A trust fund was created in 1994 in order to allow developing states 
to attend Commission and Working Group sessions by paying the travel 
and accommodation costs of the delegates.

2.2. Observer States

The issue of Observer States was not discussed at the time of UN-
CITRAL’s creation.11 States started, however, to requesting to participate; 
this was considered by the Commission to be in its ‘interest’12. Since 
1977, when the 10th session took place all of the Member States of the 
United Nations have been individually invited by ‘note verbale’ to attend 
all sessions (of the Working Group and of the Commission).13

Observer States can fully participate in discussions. The formal dif-
ference is that Observer States have no right to vote, but as consensus is 
the principle in the decision-making process (see below) there is de facto 
no difference. The idea is to get the best possible text – therefore no ‘rea-
sonable substantive point’14 can be ignored – whoever makes the point.
Another reason to include Observer States is that they increase the accept-
ability of the result and therefore the chances for a text to be adopted.

Thirdly, if certain states are excluded, only because they are not 
formally members of the Commission, the text cannot be qualified as be-
ing universal and the Commission is therefore unable to fulfil its mandate 
of achieving worldwide unification or harmonization in terms of trade 
law.

2.3. Other Observer Entities

In the founding document of UNCITRAL, coordination and co-
operation with organisations active in the field of international trade law 
was one essential task.15

In addition, the General Assembly authorised in the Resolution that 
the Commission should ‘consult with or request the services of any in-

 11 It was reported by a former Legal Counsel of the United Nations that Non-
Member States were before the official decision informally allowed to participate ‘without 
nameplates’: see A/CN.9/638/Add.5,5, para 16 with its footnote 26, to be found under: 
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/V07/876/97/PDF/V0787697.pdf?Open 
Element.

 12 See A/31/17, para 74, Yearbook 1976, 29.

 13 See A/RES/31/99, 184, para 10c, http://www.un.org/en/ga/search/view_doc.
asp?symbol=A/RES/31/99

 14 Spiros Bazinas, “Harmonisation of international and regional trade law: the 
UNCITRAL experience”, Uniform Law Review 1–2/2003, 53–62.

 15 General Assembly Resolution 2205 (XXI) of 17 December 1966, para 8 a), 
Yearbook 1968, 65.
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ternational or national organisation, scientific institution and individual 
expert’ if it ‘considers such consultation or services might assist it in the 
performance of its functions’. Furthermore, it states in para 12 of the 
Resolution, that the Commission ‘may establish appropriate working re-
lationships with intergovernmental organisations and international non-
governmental organisations concerned with the progressive harmonisa-
tion and unification of the law of international trade’.

Since the very beginning, non-state observers with either an inter-
est or an area of expertise in UNCITRAL’s work were therefore invited 
to participate in UNCITRAL’s work as ‘observers’.

These organisations were and are considered to be crucial, not only 
in the development of the texts but because they might predict the effects 
and impact of a decision regarding businesses and other institutions. Ad-
ditionally, such organisations are helpful ‘to promote awareness’16.

2.4. Texts are Acknowledged at the Level of the General Assembly

All texts produced by UNCITRAL along with its yearly reports 
are presented to the General Assembly, which in turn, adopts respective 
resolutions. A convention can only be prepared by UNCITRAL a draft: 
the General Assembly is responsible for adopting it (or for convening a 
diplomatic conference). Therefore, whatever UNCITRAL does is under 
the close scrutiny of the whole international community.

Hence, UNCITRAL can be truly called a universal body and is the 
only one.

Having said this, it needs to be acknowledged that other organi-
sations are increasing their membership. For example, Unidroit already 
has 63 permanent Member States. However, not all geographic areas are 
represented properly, e.g. there are only 4 Member States that are from 
Africa.

3. WORKING THROUGH INCLUSIVENESS AND CONSENSUS

Not only the results but also the process contributes to the legiti-
macy of texts. The main principles are inclusiveness and consensus.

The difficulties experienced in reaching a consensus will be il-
lustrated through concrete examples in the ‘transparency set’, being the 
UNCITRAL Rules on Transparency in Treaty-based Investor State Arbi-
tration (‘Rules on Transparency’) and the United Nations Convention on 
Transparency in Treaty-based Investor-State Arbitration (‘Transparency 
Convention’). This is for two reasons: first, because these specific texts 

 16 See e.g. A/CN.9/638/Add.5, 11, para 31 (FN 10).
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have been disputed. Second, because the Transparency Convention is the 
most actual convention; it is open for signature since March 2015.

UNCITRAL (the Commission) takes the decision to engage in the 
discussion of a certain topic. There is no formal rule on whose initiative 
and how an issue is identified and put on the agenda.

Regarding transparency, the topic ‘was in the air’ since 2006 (this 
was the year in which the International Centre for Settlement of Invest-
ment Disputes ICSID introduced its amendments to increase transpar-
ency). During the 2007 session,17 the Commission noted that the extent 
to which the revised UNCITRAL Arbitration Rules should take into ac-
count investor-state dispute settlement or administered arbitration should 
be considered by the Working Group dealing with arbitration and concili-
ation (WG) in future sessions. The WG discussed the issue and decided 
at its February session in 2008 to seek guidance from the Commission 
whether, after completion of its current work on the rules, it should con-
sider in further depth the specific nature of treaty-based arbitration and, if 
so, which form that work should take further on.18

In preparation for the discussions of the Commission on that topic, 
the Government of Canada submitted observations, which were circulated 
by the Secretariat in the form in which they were received. Canada ar-
gued that: ‘Ultimately, failing to promptly include, at the earliest possible 
opportunity, provisions allowing for enhanced transparency will give the 
impression that the United Nations approves of a lack of transparency 
in investor-state arbitration. Such an effective endorsement of secrecy in 
investor-state arbitration would be contrary to the fundamental principles 
of good governance and human rights upon which the United Nations is 
founded’.19

At the Commission session in 2008, it was agreed that the topic 
of transparency in treaty-based investor-state arbitration ‘was worthyof 
future consideration and should be dealt with as a matter of priority im-
mediately after completion of the current revision of the UNCITRAL Ar-
bitration Rules.’

The form was explicitly left open as some possibilities seemed to 
exist, such as model clauses, specific rules or guidelines, an annex to the 
UNCITRAL Arbitration Rules in their generic form, separate arbitration 
rules or optional clauses for adoption in specific treaties. The Commission 
decided that it was too early to make a decision on the form of a future 
instrument on treaty-based arbitration and that broad discretion should 
be left to the WG in that respect. With a view to facilitating considera-

 17 A/62/17 (Part I), para 175, Yearbook 2007, 42.

 18 A/CN.9/646, para 69, Yearbook 2008, 619–620.

 19 A/CN.9/662, para 20, under: http://daccessddsny.un.org/doc/UNDOC/GEN/
V08/543/30/PDF/V0854330.pdf?OpenElement.
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tion of the issues of transparency in treaty-based arbitration by the WG 
at a future session, the Commission requested the Secretariat, resources 
permitting, to undertake preliminary research and compile information re-
garding current practices. The Commission urged member States to con-
tribute broad information to the Secretariat regarding their practices with 
respect to transparency in investor-state arbitration. It was emphasised 
that, when composing delegations to the WG sessions that would be de-
voted to that project, Member States and observers should seek to achieve 
the highest level of expertise in treaty law and treaty-based investor-state 
arbitration’.20

Thus, it took around two years to make the decision; at every ses-
sion it was re-discussed a little more, the pieces of the puzzle were as-
sembled until the moment came when a decision was taken to deal with 
the topic. Time seems to be irrelevant – and rightly so: time is necessary 
if all voices, be it Member States, Observer States and International Or-
ganisations want to be heard.

It is, therefore, important to emphasize that the texts are not the 
work of a limited expert group. They are the result of intergovernmen-
tal negotiations, involving both state representatives and international or-
ganisations. The Rules on Transparency were discussed in 6 languages 
simultaneously and prepared by 90 State Delegations. The whole process 
was actively observed by 40–50 International Organisations: all actively 
participated in the discussions and put forward their point of view.

Additionally, there is another aspect with regard to timing: as al-
ready stated, the Commission took, by consensus, the decision to work on 
the topic of transparency in Treaty-Based Investment and hereby follows 
an established UNCITRAL tradition.

3.1. Decisions Taken by Consensus

Since the creation of UNCITRAL, no vote has been taken on a 
legal text!

This is not by accident, but is the result of a political decision back 
in 1968. Indeed, at the very first session, the Commission agreed ʹthat its 
decisions should as far as possible be reached by way of consensus within 
the Commission, but that in the absence of a consensus, decisions should 
be made by voteʹ.21

The result should be acceptable to all participants and all concerns 
should be addressed and, if possible, solved. But a consensus should not 
allow one state to block a solution; equally one state should not be in 

 20 A 63/17, para 314, Yearbook 2008, 61– 62.

 21 Report of the Commission, para 18, Yearbook 1968, 73.
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a position to ʹhold the others to ransomʹ22. The word ʹconsensusʹ is not 
defined in the rules of procedure of the General Assembly (which are 
applicable to UNCITRAL), but it is stated in paragraph 104 of Annex 4 
of the Rules of Procedure of the General Assembly that ʹthe adoption of 
decisions and resolutions by consensus is desirable when it contributes to 
the effective and lasting settlement of differences, thus strengthening the 
authority of the United Nationsʹ.

Generally it is understood that consensus means the ʹadoption of a 
decision without a formal objection and voteʹ.23

The Rules on Transparency contain several examples where the 
difficulty of reaching a compromise can be felt.

The first point in the debate dealt with the question regarding 
whether provisions on transparency in investment law should be included 
in the generic Arbitration Rules.

After the first compromise, that standards regarding transparency 
should be considered as a distinctive topic by the Working Group, another 
critical, related compromise was reached regarding the question on which 
form the standard of transparency should take.

The report of the Working Group read as follows: ʹIn a spirit of 
cooperation, those delegations that had thenceforth expressed a strong 
preference for guidelines agreed to approach the drafting exercise on the 
basis that the legal standard on transparency be drafted in the form of 
clear rules rather than looser and more discursive guidelines. That was 
done on the strict understanding that their prior insistence on guidelines 
was motivated by a desire to ensure that the legal standard on transpar-
ency would only apply where there was clear and specific reference to it 
(opt-in solution)ʹ.24

The next consensus related to the application of the rules; for many 
states it was expressed that these would not be applicable to existing trea-
ties. It was decided, therefore, that the scope of application in Article 1, 
concerning investment treaties concluded prior to the rules coming into 
effect (prior to 1 April 2014), should require explicit consent either from 
the treaty parties or from the parties to the dispute. It was deemed that 
for treaties concluded after 1 April 2014, a reference to the UNCITRAL 
Arbitration Rules in the dispute settlement clause would automatically in-
corporate the Rules on Transparency. The compromise that was achieved 
provided for autonomy, whether a state was or was not subjected to the 

 22 See A/CN.9/638/Add.4, p. 11, para 24, http://daccessddsny.un.org/doc/UNDOC/
GEN/V07/875/89/PDF/V0787589.pdf?OpenElement.

 23 See A/CN.9/638/Add. 4, para 21, 9 (FN 21).

 24 A/CN.9/717, para 26, Yearbook 2011, 277.
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rules; this was fundamental to states in terms of them being able to agree 
on the robust and comprehensive regime of transparency. The Rules on 
Open Hearing (Art. 6) and the Exceptions to Transparency (Art. 7) were 
negotiated as part of a package together with the scope of application. 
This package was qualified in the working group as the ʹrevised compro-
mise proposalʹ.

The difficulties of reaching a consensus were evident till the very 
end when a discussion took place regarding whether the Commission 
should ask the General Assembly to recommend the use of the Rules on 
Transparency in its resolution, or whether it should just recommend that 
states should consider its use.

When the Commission gave the mandate to the Working Group 
to work on a transparency convention, the careful wording shows how 
all diverse views were taken into consideration. Indeed the Commis-
sion agreed ʹby consensus to entrust the Working Group with the task of 
preparing a transparency convention on the application of the Rules on 
Transparency to existing treaties, taking into account that the aim of the 
convention was to give those States that wished to make the Rules on 
Transparency applicable to their existing treaties an efficient mechanism 
to do so, without creating any expectation that other States would use the 
mechanism offered by the conventionʹ.25 The same wording was used in 
the resolution of the General Assembly when adopting the Transparency 
Convention.26

3.2. Advantages of the UNCITRAL Law Making Process

UNCITRAL texts go beyond any national solutions; the approach 
is not one of comparative law, but aims to find common ground despite 
political differences, language barriers, geographical and religious diver-
sities.

The universality of this approach is crucial for success: states which 
have participated in the process can more easily accept compromise in the 
results. One example that shows this very clearly is CISG.

The need for a harmonizing instrument in the cross-border sale of 
goods was recognised well before the 1930s, following an initiative by 
Ernst Rabel, an Austrian born in 1874 in Vienna who grew up in a multi-
lingual, multi-cultural and multi-ethical environment. Not surprisingly he 
wished to overcome the national approach that was prevalent in his time, 
and thus searched for an inclusive solution rather than an either-or solu-
tion.

 25 A/CN.9/799, para 3, p. 3, see under: http://daccessddsny.un.org/doc/UNDOC/
GEN/V14/009/28/PDF/V1400928.pdf?OpenElement

 26 General Assembly Resolution 69/116, dated 10 December 2014.
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The outcome was the adoption of two treaties in 1964: one on the 
international sale of goods (ULIS) and one on the formation of contracts 
for the international sale of goods (ULF) by a diplomatic conference con-
vened at The Hague.

However, these treaties prepared by Unidroit were seen as pre-
dominately Western European instruments and therefore did not catch 
on. Thus, in 1968, UNCITRAL started to work on the same issue and 
adopted the CISG at a diplomatic conference in 1980. It came into force 
in 1988. It was successful – to date, 83 states are CISG States. They make 
up 2/3 of total worldwide trade.

4. CHALLENGES

4.1. Time

Time is a crucial element in that it enables all voices to be heard 
and ensures that the result of discussions is acceptable to all participants. 
Discussions can be passionate and emotional. However, emotions are 
washed out by time: long breaks of several months between meetings 
combined with time periods of several years, makes it difficult for partici-
pants to remain emotional. This is certainly a positive factor rather than 
a negative one. Emotions are not helpful when trying to find a balanced 
legal solution.

Despite all of this, pressure remains to find solutions quickly. Last 
year discussions took place on how to update the UNCITRAL Arbitra-
tion Notes. One suggestion was that the Secretariat should update them. 
This proposal was rejected as it was felt that such a move might endanger 
the ʹuniversal acceptanceʹ and the international backing of the Notes. By 
leaving the update to the Secretariat and selected experts the text would 
no longer be an international, global text, nor would it be universal.27

However the discussion showed that there is a danger that quick 
results are often preferred – rather than long-lasting ones. When delegates 
are not able to reach consensus, more time is generally given ʹto consider 
unresolved issues in the light of comments and proposals receivedʹ28.

The idea of developing a standard in transparency in investor-State 
dispute settlement started back in 2006; work started in 2010, the Rules 
on Transparency were adopted in 2013 and the Transparency Convention 
was opened for signature in March 2015.

 27 A/68/17, para 130, 24, to be found under: http://daccessddsny.un.org/doc/UN-
DOC/GEN/V13/858/38/PDF/V1385838.pdf?OpenElement.

 28 A/CN.9/638/Add.4, para 12, p. 9, (FN 21).
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4.2. States Cherish their Legal Traditions: History Matters – Context 
Matters

Each country has its own traditions. New rules and laws have to 
fit into the legal framework and need to be incorporated into the national 
legal system and into its structure and institutions. In order for rules to be 
properly implemented, they must be understood and accepted by the local 
users, e.g. lawyers, judges and other parties29.

In order to allow states to adopt unified solutions, UNCITRAL has 
developed several instruments. UNCITRAL develops conventions which 
establish binding legal obligations, but which have to be accepted as they 
are: if a state has a problem with a single provision, it has to refuse the 
adoption of the entire convention. Even if a convention assures the high-
est possible unification of law, it might not be as effective as it seems at 
a first glance. UNCITRAL therefore also develops model laws; these are 
legislative texts that are recommended to states to be enacted as part of 
their domestic laws and that can be adapted to fit their legal framework. 
In some areas states might feel that they need international guidance, but 
they still need to develop their own national texts: regarding such matters 
UNCITRAL has developed legislative guides which explain, in narrative 
form, the various policy choices, experiences of other countries and the 
possible implications involved, such as the Legislative Guide on Privately 
Financed Infrastructure Projects or the one on Insolvency Law. The prob-
lem is that unification takes place at a much lower level than is useful to 
merchants, but it allows states greater freedom.

4.3. UNCITRAL Instruments are Not Binding

UNCITRAL texts aredrawn up with the broadest possible level of 
participation without being binding upon the states. National parliaments 
have to decide whether a specific instrument, such as a convention or a 
model law should be adopted. It often takes a long time and a great deal 
of effort in raising awareness before an instrument can be adopted. The 
advantage is that the result of an UNCITRAL effort is not affected by le-
gitimation crises nor can it be deemed to be undemocratic or doubtable.

4.4. Uniform Interpretation and Application of UNCITRAL Texts

No supreme court is responsible for giving a binding interpreta-
tion on UNCITRAL texts: thus it is crucial to assure uniformity along 
with uniform interpretation. A multitude of judges, lawyers, arbitrators 
and other practitioners might have very different approaches and interpret 
the uniform texts in different ways. This is a problem.

 29 See K. Pistor, „The Standardization of Law and its Effect on Developing Eco-
nomies“, American Journal of Comparative Law vol. 50, 2002, 97.
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In order to overcome this challenge, UNCITRAL has developed 
different tools.

First, collection of information on UNCITRAL texts:

CLOUT, the Case Law on UNCITRAL texts, is a collection of 
court decisions and arbitral awards that interpret UNCITRAL texts and 
contain case abstracts in all 6 UN languages.

The Digestis a kind of ʹcommentaryʹ. However, it does not judge 
on the quality of the decision. For each article it contains a summary of 
case law, highlights common views, reports on any divergent approaches 
and identifies trends in interpretation. A Digest not only exists for the 
Arbitration Model Law but also for CISG.

The NYC website30 relates to the implementation of the Conven-
tion on the Recognition and Enforcement of Foreign Arbitral Awards 
1958 (NYC) and aims to promote its uniform and effective application 
throughout the world. The website contains case-law as well as a guide 
identifying trends in the understanding of NYC. It was developed by 
Shearman & Sterling and Columbia Law School, in cooperation with 
UNCITRAL.

The Digest and the NYC compile and present, in a readable form, 
the trends regarding worldwide interpretation.

Second, UNCITRAL can provide a recommendation for the uni-
form interpretation of a text. This possibility is rarely used, but in 2006 
there was uncertainty on how to interpret the form requirements of the 
New York Convention; it was a question regarding the validity of the 
agreement in arbitration. UNCITRAL therefore issued a recommendation 
on how to interpret Art. II 2 and Art.VII 1.

Finally, the UNCITRAL Regional Centre for Asia and the Pacific, 
located in Songdo, Incheon (Republic of Korea), which opened on 10 
January 2012 and covers approximately 55 States of the Asia-Pacific re-
gion including Australia and New Zealand. One of the objectives of the 
Regional Centre is to provide technical assistance to states on the adop-
tion and uniform interpretation of UNCITRAL texts.

4.5. Problem: Coordination

In its founding document, coordination was considered to be an es-
sential element of the Commission’s work. UNCITRAL was given a wide 
mandate, but not an exclusive one.

In 1972, soon after UNCITRAL’s creation, the American Profes-
sor, E. Allan Fansworth, from the Columbia Law School, who served 
both UNCITRAL and Unidroit asked the question, “UNCITRAL: Why? 

 30 http://newyorkconvention1958.org.
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What? How? When?” He warned that ʹone of the continuing uncertain-
ties that surround the activities of UNCITRAL is the extent to which it 
threatens these older organisationsʹ (dealing with law harmonisation). He 
witnessed, for example, that the relationship between UNCITRAL and 
the ʹRome Instituteʹ (Unidroit) had always been an ʹuneasy oneʹ.

These difficulties may have been overcome, but to date, coordi-
nation is of utmost importance. In 2007, at the 40th Anniversary of the 
Commission, a round table was organized to analyse the achievements 
and problems of UNCITRAL. It was said that coordination at an infor-
mal level depends on ʹpersonal relationshipsʹ, that overlapping of draft-
ing activities goes hand in hand with ʹinevitable wastage of resourcesʹ31 
and, even worse, that it results in the ʹdis-harmonisationʹ rather than the 
ʹharmonisation or unification of trade lawsʹ. Unfortunately such dis-har-
monisation does not only concern organisations but also regional efforts 
in harmonisation.

4.6. Insufficient Infrastructure

One quote that regularly appears since UNCITRAL’s creation is 
ʹresources permittingʹ32. This limitation seems to govern the Commission, 
the Working Groups and the Secretariat.

When UNCITRAL was created, there was an expectation that 
ʹpersons of eminence’33 would discuss the legal texts. But no criteria were 
spelled out by either UNCITRAL or by the UN; the composition of del-
egations is up to each state. An increasing number of states are therefore 
represented by staff from permanent missions. They cannot be experts in 
every topic. 

Furthermore, many states are not able to participate: higher vol-
untary contributions to the trust fund would be helpful for those states 
struggling to send their experts to attend. In general terms, there is a risk 
that in times of financial and political crises, states will invest less in in-
ternational law-making; this is problematic because it means diminishing 
legitimacy. Unfortunately high legitimacy and universality cost in terms 
of resources.

One consequence may well be that the Commission and the Work-
ing Groups rely more on the states that can afford to send high level ex-
perts, but who, at the same time, follow their own national interests.

 31 Result of round-table on allocation of work among formulating agencies, mo-
derated by J.C.Wah-Teck, Law for Global Commerce, 32, see http://www.uncitral.org/pdf/
english/congress/09-83930_Ebook.pdf.

 32 This is true since the very beginning. In 1968, at the first commission session it 
reads as follows: “in view of limited resources”, para 11, Yearbook 1968, 79.

 33 Schmitthoff Study, para 226, Yearbook 1968, 44.
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The Secretariat in Vienna, comprising about 20 people including 
support staff, is also not at all over-staffed. In addition to the services of 
the Commission and the Working Groups, the promotion of and aware-
ness-raising of texts is down to the competence of the Secretariat.

4.7. Regional Versus Universal Integration

There have been a number of attempts to achieve regional integra-
tion, be it the EU, ʹthe Association of Southeast Asian Nationsʹ (ASEAN), 
established in 1967 and with a total of 10 member states today, or the 
ʹOrganisation pour l’Harmonisation en Afrique du Droit des Affairesʹ 
(OHADA), established in 1993 and with a total of 17 member states to-
day.

Regional versus universal integration has created both conflicting 
and fruitful relationships over a long period of time. The danger is that 
regional attempts focus their work on regional integration whilst putting 
aside universal integration.

It is an on-going challenge to combine both regional integration 
efforts with universal integration efforts. This could be achieved by en-
larging the forum – and by allowing regional institutions to negotiate uni-
versal texts. The EU is a good example of this. The Lisbon Treaty gave 
the EU a single legal personality, thus enhancing and strengthening its 
international role. In Resolution A/RES/65/276, dated 3 May 2011, the 
General Assembly allowed the European Union to present common posi-
tions, to make interventions, to present proposals and circulate communi-
cations as official documents and hereby allowed regional and universal 
harmonisation to progress hand in hand.34 The transparency set which 
was negotiated from the very beginning by the EU illustrates that the 
outcome can be a text that explicitly takes into account the needs of re-
gional organisations, e.g. in Art. 1, a footnote in the text clarifies that an 
economic integration agreement can be a treaty and that a party to a treaty 
can be a regional economic integration organisation.

5. SUMMARY

On UNCITRAL’s 40th anniversary, it was noted that the establish-
ment of UNCITRAL is ʹtoday beyond disputeʹ35. The growing use of texts 
can only be regarded as a big success, such as, for example, CISG which, 
today, has 83 member states, the NYC which, today, has 154 member 

 34 The EU also became in 2007 a member of the Hague Conference on Private 
International Law. 

 35 D. O. Badán, Keynote address, Modern Law for Global Commerce, 6, fn 29.
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states and the Model Law on International Commercial Arbitration with 
which 67 States and 97 jurisdictions comply.

However, challenges still lie ahead of UNCITRAL: the Member 
States have limited resources and thereby also the Commission and its 
Secretariat. The Secretariat should provide services to Working Groups 
and the Commission, should coordinate the work and should promote the 
Commissions’ work results.

Hopefully, UNCITRAL’s decision making process will produce 
more results like the latest the ʹtransparency setʹ and will also result in 
sufficient resources to advocate for the application of such measures.

To summarise, the work associated with unifying laws is both un-
finished and permanently on-going. Such was the work of Gašo; it is ter-
ribly sad that he has left us as a human being and that he has left the legal 
world as an engaged practitioner, academic and last but not least “builder 
of bridges between cultures”.


